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Afik & Co. conmemora el dia del fallecimiento del novelista mexicano Carlos Fuentes Macias (11 de noviembre
de 1928 - 15 de mayo de 2012).
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Afik & Co. marks the day of demise of Mexican novelist Carlos Fuentes Macias (November 11, 1928 - May 15,
2012)
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Antitrust: Can | trust myself to always remain myself? /Adi Marcus, Adv.
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An article on the antitrust lawsuit against Apple in the
United States of America that may change the face of

the cellular industry. The article in English may be found at the link:
https://www.afiklaw.com/articles/a413
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A bankrupt person cannot file class claims or other proceedings without prior approval of the
officer appointed to such person. Read more at: http://www.afiklaw.com/updates/16450
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An intention to marry may be an indication to lack of a common law marriage status. Read more at:
http://www.afiklaw.com/updates/16469
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A participation in a joint venture does not grant a right to receive accounts if no partnership
relationship existed between the parties. Read more at: http:/www.afiklaw.com/updates/16452
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The amount of contribution of a spouse to the family’s livelihood may affect his rights in the assets
of the other spouse. Read more at: http://www.afiklaw.com/updates/16454
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An employment agreement provision cannot supersede the employee’s right to severance pay.

Read more at: http://www.afiklaw.com/updates/16457
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Publishing intimate details in a family WhatsApp group may constitute defamation. Rread more at:
http://www.afiklaw.com/updates/16459
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A commercial agreement will be interpreted based on commercial logic and economical
plau5|b|I|ty Read more at: http://www.afiklaw.com/updates/16461
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A realtor is not entitled to a brokerage fee if it was not the effective factor in the transaction. Rread

more at: http://www.afiklaw.com/updates/16463
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Afik News is the bi-weekly legal and business Israel news bulletin published by Afik & Co. (www.afiklaw.com). Afik News is sent every
second week to an audience of thousands of subscribers worldwide and includes concise professional data on legal and business Israeli
related issues of interest to the business community in areas in which the Afik & Co. firm advises. For removal (or joining) the mailing list
please send an email to newsletter@afiklaw.com with the title “Please remove from mailing list” or “Please add me to the mailing list.” The
Afik News bulletin is copyrighted but may be freely transferred provided it is sent as a whole and without any changes. Nothing contained
in the Afik News may be treated as a legal advice. Please contact an attorney for a specific advice with any legal issue you may have.
For previous Afik News publication see http://www.afiklaw.com
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Antitrust: Can | trust myself to always remain myself? /Adi Marcus, Adv. ‘
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An article on the antitrust lawsuit against Apple in the United States of America that may change the face of
the cellular industry. The article was written by attorney Adi Marcus of Afik & Co. Adi Marcus, Adv. is an
attorney in the office of Afik & Co. (www.afiklaw.com) who focuses primarily on commercial and corporate
law, copyrights, media law and international transactions. Advocate Marcus holds a major in law, an M.A in
communication from Tel Aviv University and an international MBA from Bar llan University. She completed
her internship at the Ministry of justice under the Deputy Attorney General focusing civil law and copyright
law, then worked for about 18 months in the office of Shiomo Cohen in the field of intellectual property, about
11 years in the legal department of the communications network "Noga Network" (Channel 2 of TV), with
her last position before the company merged with Channel 10, was head of department in the legal
department and then, before joining the firm, as Kneller Artists Representation's internal legal advisor,

representing in all matters of legal advice to artists and cultural figures, both in Israel and internationally. The
article in English may be found at the link: https://www.afiklaw.com/articles/a413
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A bankrupt person cannot file class claims or other proceedings without prior
approval of the officer appointed to such person

A bankrupt person filed a class-claim against the Afik & Co. law firm, as well as against many other
businesses, alleging non-compliance with the website's accessibility requirement, when he did not make
any prior approach and when it was a duplicate lawsuit and when certain businesses had already
compromised with him and paid him money and he also sought legal fees although not represented by a
lawyer.

The Court dismissed the class action outright. Filing a class action through a lawyer is mandatory to avoid
a conflict of interest and here the bankrupt filed the claim himself. In addition, insolvency proceedings
prevent not only the conduct of proceedings against the debtor, but also the opening of proceedings on his
own initiative, especially when it comes to a class action, and all unless the approval of the officer appointed
to the bankrupt is given, when there is no place to apply and obtain the approval of the official in retrospect.

q12'¥2 DWITD AIT 7¥ TAYN TYAY A TR NHNY 2A1YY XW2'a? D 7y aanxa

Y'n TIT Ny oyt 117 vt 0rusivn ) L jifuin vownn N ,06.05.2024 'nxi 1179 1 n"ya nivra? nnan nn7w 3323/23 X"wn

AITN |2 DX NI¥97 N21'0 NNVANN 0T NIIRNA AITA N2 NANA NNINN TVIN D10 BT AYS

121 NNdNY 'NIN RN YITY 7w Tayn U KT AITD A1 DD ,NNVANN DTy DR 7207 (1Yn 05wnn na
['RIYIN 27T NIYANRN NIY2700 NN DR 219010 DX DN'oN' 7V 7'Nin? DMaid XN 1IN DITD AT
['R ,PWN L'RIWIYT7 NNAN ' DY1' 270 K71 'RIYWIN ToIMT N917N NINN 1A' 0WIT'D ToIN . TViN ININA
[27 DTIF 'RIYIN 2T NIYARN NRDYYNN IR 7'NN7 D1DDN ATH 12D %7 71D, 8w N 7y nnyna
DINN AITN 2 XD 'NIYIN TYIN INXK7 X7X N17INN X7 198 Dd7wAY X7751n Nnd0nd N NIKTY? N1 X




TOINN D'VANN NAIND DX 7'NnY7 1IDNN X7 D T'Wn7 W' IT N1 D Yanin n X7 X TNya [NNNNY7 Didnn
AT AW 1N DANNYT DT 19X NIAIN 7'N07 DIdNN DAY 27 DNNX DR YTYNA D7 .27 D0 'RIYIN
JINV2NNA 'IX'97 'ROT 12'RI1 NIAN¥A YIT 1R

An intention to marry may be an indication to lack of a common law marriage status

Shortly before her wedding, the to be bride was killed in a car accident. The insurer refused to compensate
the spouse.

The Supreme Court accepted the insurer’s contention and held that the spouse is not entitled to a common-
law spouse status. A condition for the recognition of common-law marriage is the couple’s intention to apply
to their relationship the set of economic rights and obligations arising from the marriage laws. The institution
of common-law marriage is an alternative to the institution of marriage and not an intermediate stage
between friendship and marriage. Therefore, the declaration of intention to marry, cannot serve as an
indication that the couple intended to apply the rights and obligations arising from the marriage laws earlier,
and it can even be seen as an implicit agreement that these consequences will not apply until after the time
of marriage. Here, the couple intended to marry in the future, but it is not unreasonable to contend that this
intention indicates that they did not intend to apply the obligations arising from the status of marriage prior
to the time of marriage. Therefore, in the absence of other evidence that they intended to apply these
obligations prior to the wedding, the spouse is not entitled to a common-law spouse and therefore is not
entitled to compensation from the insurer.
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A participation in a joint venture does not grant a right to receive accounts if no
partnership relationship existed between the parties

A college and a private person established a joint venture in which a pest control course was offered at the
college. The college financed the course and also undertook to bear the losses, while the person built the
course structure. The person contended that he did not receive the profits he was entitled to from the
venture and demanded to receive information on the income and expenses of the venture, by virtue of
partnership relations between the parties.

The Court held that the person has no right to receive the accounts. For the receipt of accounts, the
existence of a special relationship between the parties is required, such as a partnership, as well as a legal
right regarding the accounts. A principal condition for the existence of a partnership is participation in losses.
In addition, the manner of presenting the relationship to the public and investing funds in the project shall
also be reviewed. Here, the person's duties were limited and included administrative duties, while the
college invested money in the venture and bore full risk of losses by itself. Therefore, there was no
partnership relationship between the parties and the person is not entitled to receive accounts.
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The amount of contribution of a spouse to the family’s livelihood may affect his
rights in the assets of the other spouse

A woman contended that she is entitled to half of all her late husband's assets, including assets he inherited
from his father, pursuant to the presumption of joint ownership which determines an equal division between
spouses who maintained a shared lifestyle.

The Court held that the woman is entitled to half of the rights in the residence only. When there is no other
intention implied by the marital lifestyle of spouses and their behavior in financial matters, a couple who has
been living together for a long period of time are deemed to intend to share in all their assets equally, even
when a certain property is registered in the name of only one of them. However, with regards to assets that
were not created by the joint work of the spouses but belonged to one of them before the marriage, the
presumption of joint ownership shall not automatically apply and one need consider the type of property, the
sharing of its fruits and investment in it, etc. Here, beyond the woman's contribution to managing the
household and raising the children, she did not contribute to the family's livelihood or saved money.
Regarding the appartment, it is sufficient that the couple lived under one roof and managed a joint
household. However, in relation to the rest of the assets, the woman had no part in investing or improving
them. Therefore, the sharing intent applies only to the apartment.
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An employment agreement provision cannot supersede the employee’s right to
severance pay

In accordance with the provisions of the employment agreement, Beitar Jerusalem football players who
were employed under termed contracts did not receive severance pay after their employment agreement
was not renewed at the end of their employment term.

The Labor Court accepted the employees' contention and held that the agreement cannot supersedes the
provisions of the law. An employee employed under a termed contract is considered to have been
terminated at the end of that term unless the employer offered him/her to renew the employment agreement.
However, the parties may agree that the salary already includes the severance compensation component,
provided both of the following two conditions are met:; this agreement is stipulated in the employment
agreement and that agreement was approved by the Minister of Labor or someone authorized by it. Here,
the agreement, that the salary includes severance pay, was stipulated in the employment agreement, alas
the agreement was not approved by the Minister of Labor. Therefore, the second condition was not met
and the employer must pay severance pay to those employees whose employment period has ended and
were not offered to renew the existing employment agreement.
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Publishing intimate details in a family WhatsApp group may constitute defamation

During divorce proceedings, the wife's sister published publications that included intimate accusations
against the ex-husband in the family WhatsApp group where the couple's children are also members.

The Court accepted the claim. Israeli law defines defamation as something that harms a person's good




name and is intended to humiliate him in the eyes of others. The publisher may claim a defense of good
faith in the event that he feels that he has a moral obligation to publish and as long as the publication does
not exceed the reasonable scope under the circumstances of its publication. Here, the publication
addressed to the father's children in an offensive manner, in a group of over 20 members, including the
family members. Additionally, the sister-in-law did not make any attempt to verify the facts prior to the
publication, such as by contacting the ex-husband. Therefore, the publication exceeds the reasonable
scope and the defense of good faith does not apply, and therefore the publication amounts to defamation.
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A commercial agreement will be interpreted based on commercial logic and
economical plausibility

An investor in a real-estate project in Mexico was given a personal guarantee from the shareholders that
the land is owned by the selling company. Following legal proceedings in Mexico, it turned out in hindsight
that the real owner of the land was a third party and the selling company lost its rights to the land. The
shareholders refused to repay the money to the investor contending that their statement was 'correct for the
time'.

The Court accepted the investor's claim and obligated the shareholders to repay the investment amount and
compensate the investor for his expenses. In interpreting commercial contracts, the language of the
agreement, the circumstances of its conclusion, as well as the commercial logic and economic plausibility
must be examined. Here, the shareholders vouched for the representation in the investment agreement that
the seller is the owner of the rights to the land. The commitment did not concern the presentation regarding
the registry at that time, which in retrospect turned out to be incorrect, but regarding the true ownership.
The agreement was to ensure that there will be no gaps between the presentations and the "real situation”
and to mitigate risk for the investor. The shareholders' interpretation, under which the agreement addressed
a real riskless risk (whether the land is registered in the name of the company), does not make sense from
a commercial point of view because the essence is not the registration but the ownership of the land. The
shareholders took upon themselves the risk regarding the status of the rights in the land and therefore must
meet this obligation, when the risk has materialized, and repay the investment money to the investor and
even compensate him for his expenses.
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A realtor is not entitled to a brokerage fee if it was not the effective factor in the
transaction

Realtors sought a commission of approximately ILS 9 million for a transaction for the sale of a plot in Tel
Aviv with an area of approximately 45 dunams, even though the transaction was concluded and executed
two years after the negotiations between the sellers and the buyers were terminated.

The Court rejected the claim of the realtors and held that they were not the effective factor transaction. A
key condition for determining a realtor’s right to receive brokerage fees from a client is that the realtor was
"the effective factor that resulted in the parties entering into a binding agreement". However, actions of a
client intended to prevent the realtor from receiving its fees are not compatible with the principle of good
faith. Here, the realtors did initially connect the buyers and the lot owners, but the negotiations were short
and did not produce any results. The negotiations were stopped at the initial stage at the initiative of the
landowners without being renewed by the realtors. The new transaction was made without any involvement
of the realtors, therefore the realtors cannot be seen as an "effective factor". In addition, because the
termination of the negotiations was done at the owner's initiative without the realtors bothering to renew it,
the buyers did not act in bad faith to avoid paying the realtors fees and did not have to inform the brokers
regarding the renewal of negotiations towards a new transaction. In light of this, the realtors are not entitled
to a fee.
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Antitrust: Can I trust myself to always remain myself ? /Adi Marcus, Adv.’

There are some very acute questions such as: the Maccabi or Hapoel basketball team, coffee or tea, Coke or Pepsi, but
for years, one of the most basic question has always been - Apple or Android? If you ask a devoted Apple user, there is
nothing like the Apple's user experience and there is no force in the world that will make one replace Apple's design and
functionality with another. But... if you ask a loyal Android user, he be willing to lose his left hand before exchanging
the freedom of Android's open system for Apple's closed box. The compatibility of Apple’s products and the freedom
of the Android products are such an essential part of the systems’ DNA that they are a main component of the user
experience and customer choice. So, what happens when a government body decides to sue a commercial company and
demand that it would change the essence of the company itself and change the entire market as an aside?

On March 21, 2024, the US Department of Justice filed a lawsuit against Apple which may, if successful, change the
basic idea that stands at the center of Apple's essence and directs its activities and will require it to change its ways in a
manner that may completely change the global smartphone market. The lawsuit essentially accuses Apple of creating
an illegal monopoly by making its devices a closed system, making it difficult for users to switch to competing
companies' products and placing high barriers for app developers and technology developers to prevent competition in
the market. While the lawsuit is in essence a standard antitrust claim, its uniqueness in this case is that it comes against,
and challenges, the very identity of Apple and what is its business model from day one - the basis of its success - which
is based entirely, in an open, declared and even proud way, on creating full integration between a closed system of
complementary products and a unique user experience limited only to its devices.

The US Department of Justice clam followed a March 4, 2024, European Union whopping Euro 1.8 billion fine imposed
on Apple following a complaint by the operator of the Spotify application that the technology giant took advantage of
its position in the market to prevent customers from receiving information about cheaper music options available outside
the Apple system, and this is to maintain its position and market share. Countries such as Australia and Japan have also
announced in recent years that they are considering new legislation that would require Apple to release its monopolistic
hold on the AppStore and would require it to open the door to external application developers.

Ostensibly, even in Israel, the Competition Authority, or any person who claim to be harmed by Apple's monopolistic
actions, including app developers who have encountered barriers to enter the AppStore, may take advantage of the
upheaval and file a claim (including a class action) against Apple. Similar to the American federal law under which
Apple is being sued, the Israeli competition law is also designed to encourage free competition and prevent companies
from imposing artificial and unnecessary restrictions that would limit the local economy. However, while the lawsuit
defines Apple as a monopoly in the telephony market in accordance with the definition of a monopoly in the American
legal system that performs a substantial qualitative test to examine the market power of a certain company, the Israeli
definition of a monopoly examines the control of more than 50% of the market in a mechanical-statistical manner.
Furthermore, contrary to the American system, in order for the Competition Authority to apply to a company the
restrictions applicable to a monopoly or to open proceedings against a company that did not follow the aforementioned
restrictions, a prior declaratory statement about the corporation as a monopoly is required.

In addition, and regardless of the Apple case, substantial questions arise for both the owners of long-standing technology
companies and the founders of start-up companies regarding the nature of the companies they are establishing and the
business-strategic model they seek to build for themselves. While the astronomical market value that the unique business
model created for Apple cannot be ignored, it has left it exposed to huge lawsuits due to monopolistic behavior and harm
to competition, which is likely to completely change the face of the company in the near future. Either way, on the terms
of service of the product or website, it is very important to get legal advice from a lawyer with experience in both the
technological and the antitrust legal fields.

‘Adi Marcus, Adv. is an attorney in the office of Afik & Co. (www.afiklaw.com) who focuses primarily on commercial and corporate law, copyrights, media law and
international transactions. Advocate Marcus holds a major in law, an M.A in communication from Tel Aviv University and an international MBA from Bar Ilan University.
She completed her internship at the Ministry of justice under the Deputy Attorney General focusing civil law and copyright law, then worked for about 18 months in the office
of Shlomo Cohen in the field of intellectual property, about 11 years in the legal department of the communications network "Noga Network" (Channel 2 of TV), with her last
position before the company merged with Channel 10, was head of department in the legal department and then, before joining the firm, as Kneller Artists Representation's
internal legal advisor, representing in all matters of legal advice to artists and cultural figures, both in Israel and internationally. Nothing herein should be treated as a legal
advice and all issues must be reviewed on a case-by-case basis. For additional details: +972-3-6093609 or at the e-mail: afiklaw(@afiklaw.com.
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