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Afik & Co. marks the day of demise of British chemist Sir Humphry Davy (17 December 1778 - 29 May 1829),
presidents of the Royal Society in the years 1820 — 1827.
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The proposed Israeli Class Actions Law Amendment — Is it Relevant at All? / Shelly Wilner, Adv.
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http://he.afiklaw.com/articles/a414
An article on the Israeli legislator's attempt to stop the
phenomenon of frivolous class claims and the question
of whether the proposed amendment to the law can
assist at all. The article was written by attorney Shelly

Wilner of Afik & Co. The article in English may be found at the link:
https://www.afiklaw.com/articles/a414
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A middleman is not entitled to commission for that part of the transaction made after expiry of the
tail period of the middleman agreement. Read more at: http://www.afiklaw.com/updates/16488
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Sale of a shareholder’s private asset for covering company debts shall not be deemed a cause for
piercing the corporate veil. Read more at: http://www.afiklaw.com/updates/16490
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An intention to marry may be an indication to lack of a common law marriage status. Read more at:
http://www.afiklaw.com/updates/16492
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A gift agreement will be voided if the contracultural intent requirement has not been met, even if
the transaction was completed. Read more at: http://www.afiklaw.com/updates/16495
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Publishing defamation out of a personal belief that it is true does not by itself absolve the publisher
from liability. Read more at: http://www.afiklaw.com/updates/16497
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A bank that uses customer documents as an "example" for use by others infringes upon the
customer's rlght to privacy. Read more at: http://www.afiklaw.com/updates/16499
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Afik News is the bi-weekly legal and business Israel news bulletin published by Afik & Co. (www.afiklaw.com). Afik News is sent every
second week to an audience of thousands of subscribers worldwide and includes concise professional data on legal and business Israeli
related issues of interest to the business community in areas in which the Afik & Co. firm advises. For removal (or joining) the mailing list
please send an email to newsletter@afiklaw.com with the title “Please remove from mailing list” or “Please add me to the mailing list.” The
Afik News bulletin is copyrighted but may be freely transferred provided it is sent as a whole and without any changes. Nothing contained
in the Afik News may be treated as a legal advice. Please contact an attorney for a specific advice with any legal issue you may have.
For previous Afik News publication see http://www.afiklaw.com
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The proposed Israeli Class Actions Law Amendment — Is it Relevant at All? / Shelly
Wilner, Adv.
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An article on the Israeli legislator's attempt to stop the phenomenon of frivolous class claims and the question
of whether the proposed amendment to the law can assist at all. The article was written by attorney Shelly
Wilner of Afik & Co. Shelly Wilner, Adv. is an attorney in the office of Afik & Co. (www.afiklaw.com). Her
practice focuses primarily on the commercial and corporate law, litigation and real-estate. Advocate Wilner
holds a major in law from the Tel Aviv University. The article in English may be found at the link: https://www.afiklaw.com/articles/a414

nN2'09 "DTY ‘

Legal Updates ‘

q1I'N DDON 7W NIDWNAN NOIFN DIN ANXY NYYIY Nj70VA 770 1Ay IFN MTY7 'ROT X7 NN WX

109V 27y’ VOIYN 1D ,TI7 -1 'TINAN VOWNN N'a,16.05.2024 ;1010 7K - n"va Npwn 11 &2 - 55405-11-22 X"'n

AN W7 NWONN W NITTX- TNN N'YOIRD WINM 11Iaya I 'MT 07¢% 271'0 NN2an DD Npoya 1dIn
[N AN 2 NINTEL,DDINNN N NI2IY NYWDIN DD0NA IV'DIN N'YOIRN 'NINY X 7V NNann Nifn
nwNnm NiNan NN XM NYIY RxoIRnt ,NNannn 75% nnon aal NNk v 72am ' irnn nDony

.Mwn n7un? "nxY

VYN?) NN 10 7V 1NN NFOYN 770 11'K N'YOIRD WINMNY (1N JIINNN NY0 DX ANT V9WNn N2
'NIND D'V D'RIN Y 7w Dnifg NDINT WA unn 1197 7% nnaon nunn 7'nn%? ma ('vipna irm
NOY 1IN DDON NN L|ND  .NPOYN NMI'WIZ7 7'W'n DA NI 00N 7W mI'p 1rn MT? NINDTY
nannn 75% naon aa a7y 7 0 12T DdoNN D7IR ,NPoYn 7w D1YUN W 7Y VT WK Innn
DO0N2 N7NY7 NINDTA ;0N NON' .APOYYTI DFTTYN |2 NIYRIN NNYRNNYT 71 7'V DN nfh unnnl
nI'o WNX? Nt AwR ("tail" noipn 1A i) "nirwnn” Noipna NN KNI AT N72am M7 NN
NI DTV N'ERIV'O 701 NYOIND 7V 02 7N 1NN DD0NYW NIMRNNA 7'TAN7 NNT ,I'MN Dd0N 7w 191N
N9IPN DIN INK? NYNIN X'D,NIAN YO 27U NFTTY TN ANYD NIMA DN NYDI7 NDIRNY (1111 ,))
1220 'R NN 7V D70Y7 'ROT K7 JIMnn ,npoyvn Y [IWRIN 2707 n'7nyn DR 71230 0donni J1'min Ddon

.NPOYN 7w AT P70 N7 My DR"n 'R N 721 ndon

A middleman is not entitled to commission for that part of the transaction made
after expiry of the tail period of the middleman agreement

A seller in a transaction for a sale of a company refused to pay the middleman for exercising the purchaser's
unilateral option to purchase the remainder of the company's shares, even though the terms of the option
appeared in the purchase agreement concluded through the brokerage of the middleman, including because
of the fact that that middleman agreement was limited to one year and the sale of 75% of the company, and
the option was exercised after lapse of such year.

The Court rejected the middleman's contention because exercise of the option was beyond the scope of the
middleman agreement. A middleman (except for real estate brokerage) is entitled to a commission only if
the following two cumulative main conditions are met: the existence of a middleman agreement; and being
the effective factor in tying the deal. Here, there was a middleman agreement drafted by the middleman
who knew about the two stages of the transaction but the agreement referred only to the sale of 75% of the
company and the middleman was the effective factor only of the initial engagement between the parties and
the transaction. Moreover, the right to a commission in the agreement is not unlimited in time and depends
on the "continuity" period (known as the "tail" period) which exists after the expiration of the middleman
agreement, different from a statement that the middleman agreement also applies to the option in any future
circumstances. Thus, as the option to purchase the rest of the shares was unilateral of the purchaser of
the shares, it was exercised after the end of the period of the middleman agreement and the agreement
limited the commission to the first part of the transaction, the middleman is not entitled to a commission for
the part for which no agreement applies and in any case was also not the " effective factor" for binding this
part of the transaction.
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An intention to marry may be an indication to lack of a common law marriage status

Shortly before her wedding, the to be bride was killed in a car accident. The insurer refused to compensate
the spouse.

The Supreme Court accepted the insurer’'s contention and held that the spouse is not entitled to a common-
law spouse status. A condition for the recognition of common-law marriage is the couple’s intention to apply
to their relationship the set of economic rights and obligations arising from the marriage laws. The institution
of common-law marriage is an alternative to the institution of marriage and not an intermediate stage
between friendship and marriage. Therefore, the declaration of intention to marry, cannot serve as an
indication that the couple intended to apply the rights and obligations arising from the marriage laws earlier,
and it can even be seen as an implicit agreement that these consequences will not apply until after the time
of marriage. Here, the couple intended to marry in the future, but it is not unreasonable to contend that this
intention indicates that they did not intend to apply the obligations arising from the status of marriage prior
to the time of marriage. Therefore, in the absence of other evidence that they intended to apply these
obligations prior to the wedding, the spouse is not entitled to a common-law spouse and therefore is not
entitled to compensation from the insurer.
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An intention to marry may be an indication to lack of a common law marriage status

Shortly before her wedding, the to be bride was killed in a car accident. The insurer refused to compensate
the spouse.

The Supreme Court accepted the insurer’'s contention and held that the spouse is not entitled to a common-
law spouse status. A condition for the recognition of common-law marriage is the couple’s intention to apply
to their relationship the set of economic rights and obligations arising from the marriage laws. The institution
of common-law marriage is an alternative to the institution of marriage and not an intermediate stage
between friendship and marriage. Therefore, the declaration of intention to marry, cannot serve as an
indication that the couple intended to apply the rights and obligations arising from the marriage laws earlier,
and it can even be seen as an implicit agreement that these consequences will not apply until after the time
of marriage. Here, the couple intended to marry in the future, but it is not unreasonable to contend that this
intention indicates that they did not intend to apply the obligations arising from the status of marriage prior
to the time of marriage. Therefore, in the absence of other evidence that they intended to apply these
obligations prior to the wedding, the spouse is not entitled to a common-law spouse and therefore is not
entitled to compensation from the insurer.
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A gift agreement will be voided if the contracultural intent requirement has not been
met, even if the transaction was completed

An elderly woman who signed contracts to transfer her rights in apartments as a gift to her daughter sought
withdraw from it, even though the transfer of rights had been completed.

The Court accepted the motion due to the lack of contractual intent on the part of the elderly woman. While,
similar to a standard contract, a gift contract is completed by an offer and acceptance which must meet the
requirement of contractual intent, due to the fact that it is a one-sided contract, the grantor’s contractual
intent is of a greater importance and it must be verified beyond any doubt that the grantor acted of his own
free will and that there is no flaw that impairs his contractual intent. Here, it is a lonely elderly lady who was
completely dependent on her daughter and the daughter took advantage of this dependency to pressure
her mother into signing the gift contracts that deprived her of her property and left her homeless. Therefore,
the gift contracts were unconscionable and in the absence of contractual intent to grant the gifts they are
therefore void.
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Publishing defamation out of a personal belief that it is true does not by itself
absolve the publisher from liability

A council member of a local authority published a post on Facebook in which he criticized an inspector in
the local planning and construction committee, attributing to him a corrupt conduct, believing that he acted
on behalf of political parties in order to file an indictment against him for construction irregularities he had
carried out.

The Court accepted the inspector's claim and held that he should be compensated for defamation.
Defamation is, inter alia, a publication that may humiliate a person in the eyes of others or humiliate the
person due to its actions, behavior or attributes attributed to it or that may harm its business or profession.
The publisher may have a defense under Israeli law if the publications were true and there was a public
interest in them, subject to the fact that it acted in good faith. The publication must be reasonable, one must
not publish anything that the publisher did not believe to be true, reasonable measures must be taken in
advance to examine the truthfulness of the publication and the publisher must not intend to cause undue
harm. Here, the council member did express criticism based on a subjective belief that this was true, but in
practice the publication was not true and the council member did not take reasonable measures in advance
to examine the veracity of the publication and even intended to cause harm beyond such that was required.
Therefore, he is not entitled to a defense under law and must compensate the inspector who duly performed
his duty.
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A bank that uses customer documents as an "example" for use by others infringes
upon the customer's right to privacy

A bank took documents given to it by customers, which included their personal details, for their private needs
and used them by handing them over to other customers in order for them to be used as sample documents
in the procedure of assigning apartments to all kibbutz members as part of the mortgage procedure.

The Court accepted the customers' claim and held that the bank has breached its duty to protect the privacy
of its customers and must compensate them. Breach of privacy is, inter alia, "breach of the duty of
confidentiality established by law regarding a person's private affairs" and/or "breach of the duty of
confidentiality regarding a person's private affairs, stipulated in an express or implied agreement". Breach
of privacy done in "good faith" may be subject to a defense if "It was done in the course of the tortfeasor's
lawful occupation and in the course of its ordinary business, provided that it was not done through public
publication”. Between the bank and its customers there is a historical institutional duty of confidentiality that
stems from the special contractual relationship between them. Therefore, a bank who believes that providing
one customer's information to another customer and/or transferring one customer's documents to another
customer is part of its "lawful occupation and in the ordinary course of business" - one should keep his
money and privacy away therefrom. In view of the breach of privacy, the bank will compensate its customers
for each document that was distributed and includes personal and private details.
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The proposed Israeli Class Actions Law Amendment — Is it Relevant at All? /Shelly Wilner, Adv.'

The business world is difficult enough as it is, and in addition to the day-to-day difficulties of
establishing a business and maintaining its success, businesses, including small businesses, are
exposed to frivolous lawsuits filed by individuals whose entire purpose is to try and "milk" the
business. One of the effective tools for extorting businesses is a class action, when the claimant
doesn't really need any real grounds to file it, because a business would prefer to compromise and
pay instead of conducting an expensive procedure, because even if it wins, it won't be able to get back
its expenses. A government suggested law published April, 2024, attempts to mitigate the
phenomenon, but it seems that the solutions it offers are far from being helpful.

A class action is a correct and good capitalistic solution for dealing with broad consumer phenomena,
because each claimant has a small financial claim that does not justify, by itself, filing a personal
claim, and therefore the law should encourage people to file a claim on behalf of the entire class of
claimants, when both the claimant and his attorney will enjoy a reward for doing so. However, the
reward has become an over incentive that created a national sport of filing class actions because it is
easier for a business to settle than to go through a long process, even if the business did not breach
the law at all, or did so in good faith and in a manner that can be easily remedied.

The amendment offers ineffective solutions to combat frivolous class actions. Thus, for example, it
suggests that in certain cases it will be possible to file a claim against a small business only for an
injunction and not for a financial relief - a solution that also eliminates the incentive to file justified class
actions. Another ineffective solution is to limit a person to filing up to 5 class actions per annum - an
ineffective solution because it is easy to technically record another claimant and circumvent the limit.

The amendment also offers some effective suggestions, such as an obligation to send a letter prior to
filing a claim against a small businesses and defining a claim as troublesome or vexatious if the
damage to the members of the class is "minor", i.e. a damage that does not justify compensation, in
which case it is possible to order the rejection of the claim even before the first hearing.

The memorandum attempts to offer solutions that will combat the filing of frivolous class actions but
ignores one of the biggest incentives to such, which is the unsuitability of the Courts to handle these
claims. Thus, for example, a frivolous class action filed in Herzliya against our office in January,
2024, was dismissed only about four months later, even though we already showed in the first
response that it is a serial claimant that not only never contacted our office but is also under
bankruptcy, and therefore is legally uncapable of filing a claim. Similarly, the Court in Kfar Saba in
May, 2024, rejected a number of class actions only four months after their filing by the same bankrupt.
Such lawsuits mean expensive judicial resources and also enormous financial resources for
businesses, and only a solution that forces the Courts to review class actions a priori, before expensive
judicial resources and huge sums by the business are invested in such, together with charging high
costs to those who filed frivolous class actions, may make it possible to stop the new national sport
without causing harm to genuine claimants.

In conclusion, although the amendment to the law offers several solutions to reduce the phenomenon
of filing frivolous class actions against small businesses in particular, it seems that it ignores the
reasons for the phenomenon and the possible solutions and in the end will not help alleviate the burden
on the Courts and the huge expenses they impose on businesses.

"Shelly Wilner, Adyv. is an attorney in the office of Afik & Co. (www.afiklaw.com). Her practice focuses primarily on the commercial
and corporate law, litigation and real-estate. Advocate Wilner holds a major in law from the Tel Aviv University. Nothing herein
should be treated as a legal advice and all issues must be reviewed on a case-by-case basis. She is certified in Israel for the execution
of lasting powers of attorney. For additional details: +972-3-6093609 or at the e-mail: afiklaw@afiklaw.com
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