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Afik & Co. marks the landmark decision of the US Supreme Court in the case of Obergefell v. Hodges, 576 U.S.
644 (June 26, 2015) which ruled that the fundamental right to marry is guaranteed to same-sex couples.
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http://he.afiklaw.com/articles/a416 :a1w'pa KIxn'7 [N NM2VN NOWA INRNN
An article on the requirement on electronic filing with the lIsraeli
Companies Registrar as of June 26, 2024, and the importance of a
proper corporate secretariat, to duly hold corporate ledgers and all
documents and agreements (as well as verifying that they are duly
signed and are binding), and not only report the annual report to the
Companies Registrar. The article was written by attorney Doron Afik
— of Afik & Co. Thearticlein English may be found at the link: https:/www.afiklaw.com/articles/a416
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Preferred Technological Enterprise - The Tax Benefits and the Conditions for Receiving
Such / Adv. (CPA) Guy Chen, CPA Yaakov David
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http://he.afiklaw.com/articles/a416a
An article on the preconditions for receiving a Preferred Technological
Enterprise and the benefit therefrom. The article was written by Guy
Hen, Adv. - an Israeli tax attorney who is an expert in Israeli and

international taxation and CPA Yaakov David. The article in English may be found
at the link: https://www.afiklaw.com/articles/a416a
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When examining the question of oppression of a shareholder in a company, the conduct of the
party contending OppreSSion will also be reviewed. Read more at: http://www.afiklaw.com/updates/16546
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Actions of an agent will not obligate its principal when the other party should have known that it
was carried in deviation from authority. Read more at: http://www.afiklaw.com/updates/16518
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A joint right is created when there is an integration between the original product of the customer
and the jOint work product. Read more at: http://www.afiklaw.com/updates/16550
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A local authority that received government funds for the performance of a supplier's activity and
pocketed it will pay the supplier. Read more at: hitp://www.afiklaw.com/updates/16552
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Changing an agreement by behavior requires the same contractual agreement as concluding a
new agreement. Read more at: http://www.afiklaw.com/updates/16554
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The limits of freedom of expression are wider in reference to criticism directed at a public figure,
than at a private person. Read more at: http://www.afiklaw.com/updates/16556
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A security check which details were completed after a decade from the date the check was handed
will not be honored. Read more at: http://www.afiklaw.com/updates/16558
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Afik News is the bi-weekly legal and business Israel news bulletin published by Afik & Co. (www.afiklaw.com). Afik News is sent every
second week to an audience of thousands of subscribers worldwide and includes concise professional data on legal and business Israeli
related issues of interest to the business community in areas in which the Afik & Co. firm advises. For removal (or joining) the mailing list
please send an email to newsletter@afiklaw.com with the title “Please remove from mailing list” or “Please add me to the mailing list.” The
Afik News bulletin is copyrighted but may be freely transferred provided it is sent as a whole and without any changes. Nothing contained
in the Afik News may be treated as a legal advice. Please contact an attorney for a specific advice with any legal issue you may have.
For previous Afik News publication see http://www.afiklaw.com
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An article on the requirement to file electronic reports with the Israeli Companies Registrar as of June 26,
2024, and the importance of having a proper corporate secretariat, which will hold orderly company ledgers
and due documentation of all the company's official documents and agreements (as well as verifying that
they were duly signed and are binding on both parties), and not only report the annual report to the
Companies Registrar. The article was written by attorney Doron Afik of Afik & Co. Doron Afik, Esq. is a
notary public and an attorney admitted to practice in Israel and New York and is the managing partner of
Afik & Co., Attorneys and Notaries (www.afiklaw.com). Doron served an adjunct professor at Hebrew
University Doron teaches Mergers and Acquisitions as part of the EMBA program. Doron's practice focuses
primarily on international transactions, including mergers and acquisitions, dispute resolution and issues of
public law. He is a graduate of a European Union alternative disputes resolution course and the ICC Master
Class for arbitrators and also serves as arbitrator. Thearticlein English may be found at the link: https://www.afiklaw.com/articles/a416
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Preferred Technological Enterprise - The Tax Benefits and the Conditions for
Receiving Such / Adv. (CPA) Guy Chen, CPA Yaakov David
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An article on the preconditions for receiving a Preferred Technological Enterprise and the benefit therefrom.
The article was written by Guy Hen, Adv. - an Israeli tax attorney who is an expert in Israeli and international
taxation and CPA Yaakov David. The article in English may be found at the link: https://www.afiklaw.com/articles/a416a
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When examining the question of oppression of a shareholder in a company, the
conduct of the party contending oppression will also be reviewed

A private company has not held board meetings or sent reports to its shareholders for over a decade.

The Court rejected the minority shareholders’ contention for oppression in light of the lack of harm to their
legitimate expectations to participate in the management. A conduct will be classified as ‘shareholders
oppression’ if it harms the legitimate expectations of a shareholder in the company. In order to find out what
those 'legitimate expectations' are, one must examine the unique nature of the company, the relationship
between the parties and their conduct throughout the years in which the company operates, including the
conduct of the party contending oppression in the relation to the conduct which it views as oppressing. Here,
the company has indeed operated for many years without adhering to proper corporate governance rules.




However, for over a decade the shareholders have expressed little to no interest in the company or its
business and have not asked for a board or shareholders' meeting and thus they can not contend that the
lack of reporting, or the non-convening of the board, in which only the controlling shareholder was
represented, harms their legitimate expectations, hence there is no oppression.
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Actions of an agent will not obligate its principal when the other party should have
known that it was carried in deviation from authority

Borrowers who entered into a loan agreement were surprised to discover that the agent appointed by them
to sign the agreement, which had already been drawn up with the lender, signed additional annexes without
their approval, in which, in addition to the consideration stipulated in the agreement, a transfer of rights in
many properties was added.

The Court accepted the borrowers’ contention due to the lenders' constructive knowledge of the agent's
deviation from authorization. A person appointed by another (the “principal”) to take a legal action is deemed
an “agent”and must act only within the given authority. Whereas when the other party did not know and
need not have known that the agent deviated from the authorization granted to him and it was assumed that
he acted in accordance with it - the actions of the agent will bind the principal despite the deviation, when
the opposite party knew or should have known about the deviation from the authorization - the actions of
the agent will not bind the principal. The determination of whether the other party 'should' have known may
be based on early contractual relations between the principal and the other party. Here, it is not an agent
sent to negotiate the terms of a transaciton, but rather an agreement which terms were drawn up before the
execution date and the agent was sent to only to sign. Therefore, the agent's execution of new appendices
to the agreement, the result of which is a significant increase in consideration for the other party, while
substantially deviating from the contractual agreements between the parties, is a deviation from
authorization and one that the other party should have known about. Therefore, the agent's signature on
the additional annexes does not bind the borrowers.
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A joint right is created when there is an integration between the original product of
the customer and the joint work product

A company that provided services to the State of Israel contended that the State infringed upon its copyrights
in the products that are deemed its intellectual property, after the end of the term of the agreement.

The Court rejected the claim and determined that no copyright was breached. In order for a work to be
protected by law, it must meet the requirement of originality. Copying a work is taking essential parts from
the original work, when the test is a qualitative one. Here, although the products meet the requirement of
originality and are therefore under the protection of the law, the copied products are not an original work of
the company but an "integrated” work of the two parties even though it included materials created by the




company prior to the contract. Therefore, the copying action does not meet the qualitative requirement. In
addition, the engagement agreement did not limit the State's right to use integrated products, and therefore
no copyright was breached.
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A local authority that received government funds for the performance of a supplier's
activity and pocketed it will pay the supplier

A local authority reneged on its obligations towards a supplier, which provided services and equipment in
the field of implementing educational enrichment programs in schools between the years 2017 - 2019
without a written contract duly signed by the authorized signatories, including the Ministry of the Interior
appointed accompanying accountant. Support funds received by the local authority from the Ministry of
Science for the supplier's activity were not transferred to the supplier.

The Court accepted the supplier's claim and held that the local authority acted unjustly and must pay the
supplier for the equipment and services it received, but in a reduced amount. A contract with a Local
Authority that includes a financial obligation on the Authority’s side without a written contract signed by the
legal signatories (mayor, treasurer and an accompanying accountant, if appointed), is illegal. When obliging
the local authority to pay the supplying party its consideration for the performance of a service on the basis
of an illegal contractual engagement, it is necessary to review: A. The good faith (or lack thereof) on the part
of the service supplier and on the part of the local authority; B. The existence or absence of budgetary
approval for the contractual consideration within the budget for the relevant period; C. Is the defect in the
contract marginal or substantial; and D. Is it possible to balance the "guilt" of the service supplier and the
"quilt" of the local authority. Here, the supplier knew about the provisions of the law regarding the
requirement of a written contract duly signed by the signatories and although it did not receive consideration
for the 2017-2018 work , it continued to rely on promises given to it by various parties in the Local Authority
during the following year. However, the local authority moved to receive financial support from the Ministry
of Science for the activities that the supplier carried out, but lied and denied that it received such support
from the Ministry of Science while pocketing funds designated to the supplier. Although the supplier took a
risk when providing the services without a written and duly signed contract, the conduct of the Local Authority
evokes a severe sense of injustice and abuse of the provisions of the law. Therefore, the local authority will
pay the supplier for the activity carried out, but only for the year 2017-2018.

The supplier in this procedure was represented by attorney Yair Aloni from the office of Afik & Co.
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Changing an agreement by behavior requires the same contractual agreement as
concluding a new agreement

Parties entered into a contract, for the provision of a bank guarantee for several years in exchange for a
monthly consideration for the entire period of the guarantee. The contract also stipulates that it will end
upon the return of the guarantee. Prior to the expiration of the guarantee, the parties extended the period
of the guarantee and added another guaranteed to the guarantee letter.

The Court rejected the guaranteed parties’ contention that the contract had been changed by their behavior.
While parties can change a written contract through their behavior alone, changing or canceling a provision
in a contract requires a contractual agreement by both parties to deviate from the provisions of the existing
contract at a level that is no less than that required for the actual creation of the contract itself. Here, the
guarantee was not returned or assigned but instead was extended and the name of another guaranteed
was added to it. Therefore, the guaranteed parties must pay the guarantor in accordance with the provisions
of the contract until the end of the term specified therein.
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The limits of freedom of expression are wider in reference to criticism directed at a
public figure, than at a private person

The mayor of Ramla filed a lawsuit against several of the city's residents for posts that were published on
Facebook and which allegedly constitute defamation.

The Court rejected the lawsuit and determined that the residents have the defense of voicing the truth. A
post on social networks can constitute a publication for the purpose of defamation. As far as defamation is
concerned, there must be a balance between the right to a good name and the freedom of expression, but
the freedom of expression is not the freedom to contempt and slander. The test for defamation is an
objective test that examines how the reasonable listener would understand the publication according to the
meaning accepted by the public in its entirety. Even if only a small part of the public may perceive the
publication as offensive, it must be classified as such, and when it comes to a public figure, the limits of
freedom of expression must be broader. Here, there is a clear public interest in the publication, the mayor
did not show that the publications made are not true and his conduct shows that he is making cynical use
of the city's resources in order to act against those who publish criticism against him. In the aforementioned
circumstances, the residents have the defense of speaking truth and therefore the publication does not
constitute defamation.
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A security check which details were completed after a decade from the date the
check was handed will not be honored

A lender was given a check to secure a loan. The lender completed the date on the check and attempted
to cash it approximately 10 years after the check was handed and approximately 7 years after the loan was
defaulted but the check bounced due to the closing of the account from which it was drawn.

The Court rejected the lender's claim and held that a check which details were filled out after a decade
should not be enforced. Under Israeli law, the holder of a banknote that lacks an essential condition may
fill in the deficiency as much as it sees fit "within a reasonable time and exactly according to the authorization
given". Here, the lender demanded his friend's widow to pay the amount of the check many years after the
loan was due. The widow did not give permission to the lender to fill in the details of the check and the
completion of the payment date approximately 10 years after the check was handed and several years after
payments for the loan were not paid to the lender, do not constitute a "reasonable time". Therefore, the
check will not be honored.
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Empowered to Report or Empowered to Commit Negligence / Doron Afik, Esq.*

As of June 27, 2024, all companies in Israel are required to submit electronic reports to the Israeli Companies
Registrar - ostensibly a technical amendment intended to perhaps save manpower at the Companies Registrar
by removing the requirement to type in the manual forms, but in practice a significant change that may reduce
the gross negligence in which a large number of companies in Israel conduct themselves.

Except in some cases (for example, the replacement of the company's articles of association), the recording
at the Companies Register is declarative only and the relevant record is the internal ledger of the company
(which in many cases does not maintain a company secretariat and such a ledger does not really exist). Thus,
for example, in a case discussed in the District Court in Tel Aviv in November, 2021, a person discovered
that shares in a company had been transferred to his name and demanded to delete his record as a shareholder
and director of the company, which was done without his knowledge and without having any connection to
the company. The Court ordered that the record must be corrected and his removal as a shareholder and
director both at the Companies Registrar and in the company’s ledger and made it clear that the role of the
Companies Registrar is declarative only and in the event of a contradiction between the record at the
Companies Registrar and the company’s ledger, the company ledger determines. In that case, the record was
made as part of a fraud, without that person having any connection to the company and without his knowledge,
but our office also handled in the past a case where a large car importer suddenly discovered that an unknown
person was recorded at the Companies Registrar as a shareholder, due to a technical fault.

The Israeli Companies Law requires the submission of an annual report to the Companies Registrar, where
this report is a technical report updating on changes in the company's articles of association, including a
resolution to change the name or increase or decrease the registered capital, change of company address,
changes in the board of directors, changes in the company's holdings etc. - all changes that the company was
obligated under law to report within a few days after they were carried out during the year, so it is effectively
a completely unnecessary report.

In practice, the report is not only redundant but also dangerous because accountants were also authorized to
submit the reports to the Companies Registrar, and CPA’s in practice had the company sign the annual tax
returns it would also have it sign a manual annual report to the Companies Registrar, in which at best the
details were copied from the latest Companies Registrar report (and in the worst case, wrong details were
written due to incorrect copying or because they were copied from old information) and the Companies
Registrar would automatically update the data from the report, which was not prepared by a lawyer but by an
accountant, whose job this is certainly not, and cannot be aware of changes made in the company during the
year. In other words, a celebration of professional negligence that caused the information in the Companies
Registrar to become less and less relevant and is more and more susceptible to mistakes.

The requirement that now only a director, CEO or a person registered as authorized to report in the company,
can submit the annual report online, is an opportunity for companies (who choose not to replace one gross
negligence with another) to start acting as companies should, by appointing secretariat, which will hold
orderly company ledgers and due documentation of all the company's official documents and agreements (as
well as verifying that they were duly signed and are binding on both parties), and will not only report the
annual report to the Companies Registrar, but will also ensure that the company operates as required by law
in all other aspects as well.

Or not... Companies may also "save money" and simply register one of the directors or the CEO (or another
person, whose job this is not, and does not have the professional background for this, and anything he does
cannot be beyond negligence) and continue to act under the well-known economic rule: small savings today
increases the chance of large damage and expenses in the future...

‘Doron Afik, Esq. is a notary public and an attorney admitted to practice in Israel and New York and is the managing partner of Afik & Co.,
Attorneys and Notaries (www.afiklaw.com). Doron served an adjunct professor at Hebrew University Doron teaches Mergers and Acquisitions
as part of the EMBA program. Doron's practice focuses primarily on international transactions, including mergers and acquisitions, dispute
resolution and issues of public law. He is a graduate of a European Union alternative disputes resolution course and the ICC Master Class for
arbitrators and also serves as arbitrator. Nothing herein should be treated as a legal advice and all issues must be reviewed on a case-by-case
basis. For additional details: +972-3-6093609 or at the e-mail: afiklaw@afiklaw.com
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Preferred Technological Enterprise - The Tax Benefits and the Conditions for Receiving Such
[By: Adv. (CPA) Guy Chen, CPA Yaakov David]

Background

The Israeli Capital Investments Encouragement Law 1959 (7Law”), was enacted with the aim of
encouraging capital investments and economic initiatives in such a manner that priority will be given

to technological innovation through various tax benefits.

Commencing 2017, following amendment 73 to the Law!, substantial tax benefits are granted to
companies that own a preferred technological enterprise” ("Technological Company”).

A Technological Company is entitled to reduced tax rates for its technological revenues. In addition,
the shareholders of technology companies are entitled to reduced tax rates for their income from
dividends distributed from those companies.

The tax benefits for a Technology Company and its shareholders

Reduced corporate tax payment - The ”normal” corporate tax rate in Israel is 23%. A Technology

Company is entitled to a reduced corporate tax rate depending on the location of its activity - a
Technology Company located in Development Zone A? is entitled to a reduced corporate tax rate of
7.5%; and a Technology Company located in non-development areas is entitled to pay a reduced
corporate tax rate of 12%.

Reduced dividend tax payment - the "normal” dividend tax rate in Israel is 25% or 30%?3 (depending on

the shareholder’s holding in the company). When distributing a dividend from a Technology Company,
its shareholder is entitled to a reduced dividend tax at a rate of 20%*.

The reduced tax rate for dividend distribution is also maintained in the case where the shareholder
owns the Technology Company through a holding company that he owns® - dividend distribution from

1 Amendment 73 to the law was made within the framework of the Economic Efficiency Law (Legislative Amendments
for the Implementation of the Economic Policy for the 2017 and 2018 Budget Years), 2016-2017

2 Such as: various peripheral areas (Ashkelon; Yokneam; industrial areas in Be'er Sheva; Afek Industrial Park; and more);
as well as certain areas in Jerusalem (for example: Mount Khotzim);

3 Plus additional tax at the rate of 3% if applicable

4 Plus additional tax at the rate of 3% if applicable

5 As long as it is an Israeli company
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the Technology Company to the holding company is exempt from tax (being a dividend between Israeli
companies); Subsequently, the distribution of a dividend from the holding company to an individual,
which originates from the dividend received by the holding company from the technology company,
is subject to a tax rate of only 20%¢.

Below is a table illustrating the tax savings 'to the final pocket” for a shareholder who owns a
Technology Company, compared to a shareholder who owns a regular company: 7

A regular company Technology Company
Development
Other Zone
Zone A

Corporate tax 23% 7.5% 12%
Dividend for shareholder (individual) 25%/30% 20% 20%
Weighted tax rate "to the final pocket” before 42%/46%

.. 26% 29.6%
additional tax

The main conditions for classifying a company as the owner of a preferred technological

enterprise entitled to tax benefits?

The Law lists three main conditions for receiving the tax benefits:
(1)The company’s income is ”technological income; "

(2)the company is a "preferred company; "

(3)The company owns a preferred technological plant.”

First condition - the existence of technological income

Technological income is income derived from software developed by the company. The law makes it
possible to receive tax benefits for a wide range of technological income, infer alia®. income from
granting the right to use software (e.g.: selling software in the White Label model); Income from a
software-based service (SAAS) (for example: selling advertising space on the Internet and on smart
TVs); and more.

Second condition - the existence of a preferred company

Preferred company - a company that was incorporated in Israel or a partnership which members were

incorporated in Israel.
Third condition - the existence of a preferred technological plant

The existence of a preferred technological enterprise requires compliance with many conditions - some

5 Plus additional tax at the rate of 3% if applicable

7 Plus additional tax at the rate of 3% if applicable

& For further detail, see Income Tax Circular 9/2017 on "Amendment 73 to the Capital Investments Encouragement
Law". Taxes no/4 C-1

% This list is not closed and does not exhaust the range of possibilities



are cumulative and some are alternative. Below is a list of the main cumulative conditions?®:

1. Sales abroad (export conditions) - it is required that 25% or more of the technology company’s
revenues be received from customers who are residents of foreign countries numbering at least 15.4
million inhabitants!! (if this condition is met, the tax benefits are received on all of the company’s

revenues, including revenues from Israeli customers).

2. Employment of R&D employee - it is required that the amount of R&D workers employed by the
company in an annual weighted calculation, be 3 workers, or 20% of the company’s total workers,

whichever is higher!2.

Emphasis regarding the terms of employment of R&D emplovyees:

2.1 An R&D employee is an Israeli employee. If the company receives R&D services from an Israeli
subcontractor,'? he can be classified as an R&D employee provided that he and the company have an
employee-employer relationship and he provides services only for the company (and not for other

customers).

2.2 The R&D employee must only engage in research and development, such as: programming, quality
control (QA), product characterization, UX/UI, etc. An employee who deals in issues other than
research and development (such as: marketing, management, etc.) will not be classified as an employee
R&D.

2.3 In calculating the weighted annual amount of R&D employees, the employee’s work period in the
company during the year and part-time work, if he did not work full-time, must be taken into account.

Example: An R&D employee who worked full-time in the company from July to December (six
months) will be counted as half an R&D employee in an annual weighted calculation.

Another example: an R&D employee who worked for the company during the entire tax year to
the extent of half a position and all of his time is spent exclusively on research and development
- will be counted as half an R&D employee in an annual weighted calculation. On the other hand,
a full-time employee, who only spends 50% of his time on research and development and the rest
of his time is spent on other issues (such as: marketing) - will not be counted at all in the R&D
employee record!.

3. The company’s employees are required to come and work from the company’s offices.

101t will be clarified that even if the company does not meet all the conditions necessary to be recognized as a preferred
technology company, it is still possible in many cases to receive a taxation decision for it confirming its classification as
a "regular" preferred company, which grants it various tax benefits that are not reviewed in this memorandum

11 Each of the member states of the European Union can be seen as fulfilling this condition (including countries with
populations of less than 15.4 million inhabitants, such as: Cyprus, Lithuania, etc.)

12 For example, if the company employs 12 employees, the number of R&D employees should be at least 3 employees.
If the company employs 20 employees, the number of R&D employees should be at least 4 employees

13 A subcontractor who is a licensed dealer, not a limited company.

14 However, for such an employee, part of his salary cost will be classified as R&D expenditure, according to the relative
part of his time spent on R&D



4. The research and development expenses!® of the company in the three years preceding the year in
which the benefits are sought!¢ are at a rate of at least 7% of its total revenues (in some cases the
research and development expenses can be measured from the 'net” revenue cycle (gross profit) and

not from the ”gross” cycle)!’.

Obtaining preliminary approval from the tax authorities regarding the company’s compliance

with the provisions of the Law.

Due to the complexity of the Law and the conditions necessary to receive the benefits, it is
recommended to contact the tax authorities with a request for a preliminary taxation decision (pre-
rolling) which regulates in advance the position of the company as the owner of a preferred
technological enterprise and provides certainty regarding its entitlement to the tax benefits. As a rule,
the taxation decision approves tax benefits for five years (subject to compliance with the conditions of
the taxation decision in each year in which the company is entitled to the tax benefits). At the end of
the five years, it is possible to seek an extension of the tax benefits for another five years. In some
cases, the decision can be applied to years that have already passed (as long as an annual report has not
yet been submitted to the tax authorities).

In cases where the company is not entitled to receive a taxation decision, it is possible to contact the
tax authorities as part of an application for »green route” tax benefits. In this track, the company
requests to be classified as having a preferred technology plant in retrospect. This request is submitted
as part of the annual reports. The company’s eligibility to receive the tax benefits will be examined by
the assessor as part of an assessment hearing. In an application for tax benefits within the framework
of a »green route”, as opposed to an application within the framework of a taxation decision, there is

no certainty that the application will be approved by the tax authorities.

Summary

Our office has extensive experience in accompanying technology companies in everything related to
examining their compliance with the conditions of the law and obtaining a preliminary taxation
decision granting them tax benefits. In recent years, our office has accompanied and handled taxation
decisions for many technology companies, among others: companies engaged in the development of
platforms in the field of online advertising; development of software for commercial arenas; software
development in the field of crypto and blockchain; software development in the field of electronic
commerce; software development in the field of online learning; software development in the field of
mapping and visualization; software development in the field of medical technology; and more.

We will be happy to be at your service for any question or request.

15 Such as: the salary cost of the R&D employees; the relative part of the salary cost of employees whose part of their
time is invested in R&D; The cost of subcontractors in the field of R&D, etc.

18 or from the date of the establishment of the company, if it was established during the said three years

17 Subject to compliance with the provisions of the decree to encourage capital investments (deduction of income
transferred to another in a technological enterprise), 2018
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