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Afik & Co. marque la date de naissance du peintre juif frangais Jacob Abraham Camille Pissarro (10 juillet 1830 -
13 novembre 1903), I'un des artistes impressionnistes et néo-impressionnistes les plus importants.
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Afik & Co. marks the date of birth of the Jewish French painter Jacob Abraham Camille Pissarro 10 July 1830 - 13
November 1903), one of the most important Impressionist and Neo-Impressionist artists
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It’s a small world after all... or is it? / Gilad Bar-Ami, Adv.
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An article on agreements between customers in Israel
and companies which provide goods and services in
Israel but compel those customers to agree to foreign
law in and jurisdiction of distance countries with
regard to these agreements. The article was written

by attorney Doron Afik of Afik & Co. The article in English may
be found at the link: https://www.afiklaw.com/articles/a417
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A shareholder who acted as a "straw man" for another person may be personally liable for the
company debt. Read more at: http:/www.afiklaw.com/updates/16589
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A later agreement which trumps all prior agreements also cancels an arbitration clause in a prior
agreement. Read more at: http://www.afiklaw.com/updates/16591
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A governmental corporation may not contract a supplier with an exemption from tender when the
ablllty to provide the service is not jeopardized. Read more at: http://www.afiklaw.com/updates/16593
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An heir has no right to the assets included in a will whilst the testator is alive and the testator may
do with such asset as he pleases. Read more at: http:/www.afiklaw.com/updates/16595
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A party who began performing obligations under a contract prior to its execution is entitled to due
consideration even if a blndlng contract was not executed. Read more at: http:/www.afiklaw.com/updates/16597
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A gentlemen and general agreements orally made are not binding if not included in a later written
contract. Read more at: http://www.afiklaw.com/updates/16599
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It is not possible to content "Non Est Factum™ when the basic essence of the action that was taken
was indeed understood. Read more at: http:/www.afiklaw.com/updates/16601
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Afik News is the bi-weekly legal and business Israel news bulletin published by Afik & Co. (www.afiklaw.com). Afik News is sent every
second week to an audience of thousands of subscribers worldwide and includes concise professional data on legal and business Israeli
related issues of interest to the business community in areas in which the Afik & Co. firm advises. For removal (or joining) the mailing list
please send an email to newsletter@afiklaw.com with the title “Please remove from mailing list” or “Please add me to the mailing list.” The
Afik News bulletin is copyrighted but may be freely transferred provided it is sent as a whole and without any changes. Nothing contained
in the Afik News may be treated as a legal advice. Please contact an attorney for a specific advice with any legal issue you may have.
For previous Afik News publication see http://www.afiklaw.com
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It’s a small world after all... or is it? / Gilad Bar-Ami, Adv. ‘
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An article on agreements between customers in Israel and companies which provide goods and
services in Israel but compel those customers to agree to foreign law in and jurisdiction of distance
countries with regard to these agreements. The article was written by attorney Gilad Bar-Ami of Afik &
Co. Gilad Bar-Ami is senior lawyer at Afik & Co., Attorneys and Notaries (www.afiklaw.com), focusing
primarily on commercial law, corporate law, telecommunications law (transactions and regulation),
international transactions and imports. The article in English may be found at the link: https://www.afiklaw.com/articles/a417
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A shareholder who acted as a "straw man" for another person may be personally
liable for the company debt

Goods worth over one million euros were ordered from a company, but the company did not deliver the
goods and did not refund the customer. The shareholder and his spouse, who was the actual "living spirit"
behing the company, were demanded to repay the funds personally although the shareholder contended
that he is recorded as a shareholder but the shares are in fact his spouse’s.

The Court accepted the claim against the shareholder and ordered him to refund the money personally by
virtue of the principle of piercing the corporate veil, but rejected the claim against the spouse who served as
an officer in the company. A Court may pierce the corporate veil and attribute a company debt to its
shareholder in exceptional cases, inter alia, when the company is misused to defraud a person or deprive a
creditor. Also, an organ or officer in the company may be personally liable to a third party for an act or
omission it did as an organ or an officer in the company, if it breached the duty of care imposed on it. For
the duty of care of an organ in the company towards a third party, one needs to show beyond the normal
and routine activities of an official in the company. In this case, the company continued and received orders,
in the high sums of hundreds of thousands of Euros, while knowing that it has no intention, and is unable,
to order goods against such orders. The shareholder actually served as a "straw man" for his spouse, who
actually steered the management of the company and was not recorded as a formal shareholder only due
to her problematic financial situation. Also, the funds received in the company were actually used to cover
past debts of the shareholder's spouse who was on the verge of bankruptcy. Therefore, this is an
exceptional case in which the corporate veil was misused by the shareholder and there is a reason to hold
the shareholder personally accountable for the company debt. Despite this, because the relationship
between the customer and the spouse, as a company official, was short and did not deviate from the normal
and routine activity, she does not owe a duty of care to the customer and will not be personally liable.
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A later agreement which trumps all prior agreements also cancels an arbitration
clause in a prior agreement

A conflict arose between two companies that entered into a contractual relationship. The first agreements
executed between the parties included an arbitration clause outside of Israel, but a later agreement stated
that Israeli law applies to the agreement, and that the parties agreed to be subject to the exclusive jurisdiction
of the competent Courts in Tel Aviv. The later agreement also stated that it prevails over any other
agreement.

The Court held that the arbitration clause in the prior agreements is cancelled due to the new agreement.
A contract is reviewed according to its nature, when there are two main types of contracts: A closed contract
between sophisticated parties, in which priority is given to the language of the contract, and an open contract
between unsophisticated parties, in which priority is given to the intent of the parties to the contract and the
circumstances of its execution. Here, not only the agreement is between sophisticated parties, regarding
which the language of the contract must be given great weight, but the agreement itself also includes a
provision referring to the case where there is a contradiction between its provisions and provisions in
previous documents, which stipulates that in such case the later agreement shall prevail. Therefore, and
because the later agreement cancels the arbitration clause, it does not apply to the entire contractual system
between the parties.
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A governmental corporation may not contract a supplier with an exemption from
tender when the ability to provide the service is not jeopardized

The Israeli Electric Company (IEC) announced that it intends to enter without a tender into a contract with a
supplier for the management and operation of a call center, inter alia, due to the expected increase in calls
to its hotline.

The Court accepted the petition and held that an IEC is obligated to publish a public tender. The State and
every government corporation is obligated to publish a public tender that gives every person an equal
opportunity to participate. Engagement of a government company does not require a tender if conducting
the tender may jeopardize the corporation's profitability, its ability to compete with others, its business
opportunity, its ability to fulfill a role or task assigned to it by law or its ability to provide an essential service
or commodity to the public. Here, a tender procedure will not completely frustrate the provision of the
service, but may only extend the response time at the IEC hotline, if there is indeed an increase in demand.
Despite this, the IEC sought to enter into a contract with the supplier with an exemption from tender and for
a period of five years, when the possibility of an exemption from tender for a limited period until a tender
was conducted was not considered at all. Therefore, and because entering into an exemption from a tender




harms the fundamental right to freedom of occupation and the principle of equality between competitors in
the market, there is no justification for granting the exemption and the IEC must publish a public tender.
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An heir has no right to the assets included in a will whilst the testator is alive and
the testator may do with such asset as he pleases

A woman contended that she suffered damage because she was prevented from receiving an apartment
that her grandmother bequeathed to her, due to the fact that the apartment was sold using a notarized power
of attorney signed by the grandmother while still alive and demanded compensation from the notary public
who authenticated the power of attorney.

The Court held that the woman did not suffer any damage and has no right of claim against the notary pubilic.
An estate materializes upon the death of the testator, and not before. Until the demise of the testator there
is no "estate". Therefore, the transfer of a person's assets while alive is not deemed "emptying an estate"
and the intended heir has no future right of reliance on the testator’'s assets. Here, because the apartment
was sold during her grandmother's lifetime, the woman had no right to the property, and she was not entitled
to rely on any ownership of the property. Therefore, she did not suffer any damage for the "loss" of the
property and has no right of cliam.
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A party who began performing obligations under a contract prior to its execution is
entitled to due consideration even if a binding contract was not executed

For a long period of time, parties negotiated for the provision of services, but this did not result in a binding
contract. At the same time as the negotiations took place, some of the services there were to be included
in the contract were provided.

The Court held that the service provider is entitled to due remuneration and this is due to the prohibition on
unjust enrichment. When parties to a negotiation begin to perform their obligations under the potential
contract under the expectation that a contract will be concluded but it is not, each is entitled to the restitution
of the benefits it gave to the other and failure to restitute it constitutes unjust enrichment. Therefore, the
party who started providing a service, with the recipient’s consent, will be entitled to receive a due
remuneration for the service rendered. Here, for six months, from the beginning of the negotiations between
the parties, one party, with the other’s full consent, rendered some of the services the recipient sought to be
included in the contract, and this under the joint expectation that these services would be included in the
final contract. Therefore, the service provider is entitled to due compensation for those services, even
though no binding contract was executed.
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A gentlemen and general agreements orally made are not binding if not included in
a later written contract

Shareholders of a company entered into an agreement under which one sold his holdings to the other due
to the financially unstable state of the company, with the contract stating that it embodies all the agreements
between the parties. Despite this, the seller contended that before the conclusion of the contract, another
oral agreement was made, according to which after the company comes out of the crisis, he will be entitled
to repurchase his shares.

The Court held that there was no agreement between the parties on the granting of a right to repurchase
the shares. Generally, when parties have entered into a binding contract in writing, it is presumed that this
contract exhausts all the agreements reached. Beyond that, a contract is perfected only if the parties have
expressed their determination to enter into the contract and if the agreements were certain in the sense that
the essential and fundamental details were put in writing. Here, the written contract did not mention the oral
agreement and even explicitly stated that it includes all agreements between the parties. Further, even to
the extent that oral consent was received, it is a gentlemanly and general agreement. Therefore, the oral
agreement was not perfected into a binding contract.
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It is not possible to content "Non Est Factum" when the basic essence of the action
that was taken was indeed understood

A guarantor for a bank loan sought to cancel the guarantees signed by her for the loan granted to her son
due to the fact that she does not speak Hebrew at the level required to understand the language of the
guarantee and her signature is in the context of "Non Est Factum."

The Court rejected the guarantor's contention to invalidate the guarantees due to her basic understanding
of the type of transaction she entered into. A person who enters a contract is deemed to have understood
what he is signing and contending that he did not read or understand what he was signing for and therefore
the contract is invalid - will not be accepted. An exception to this is the "Non Est Factum" contention, which
refers to a situation in which the signatory was led to think that the document has a fundamentally different
essence than it actually did. This contention will not be accepted when it is a document relating to a
transaction of the same type that the signatory sought, and the signatory made a mistake or was misled only
with regards to the details of the transaction. Here, a person who does not speak Hebrew at sufficient level
necessary to understand everything stated in the guarantee documents, but did understand that she is
signing guarantee documents for a loan taken by her son. Hence, the guarantor understood the type of
transaction she signed and therefore cannot content "Non Est Factum".
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It’s a small world after all... or is it? / Gilad Bar-Ami, Adv.’

It’s a small(er) world..., you no longer need to be a Marco Polo to reach China and you can easily book a room in a
hotel in Chile without buying a travel guide, all via a website in Hebrew. ‘Click’ on ‘Confirm Terms of Service’ and
the suite is waiting. But what happens when things go wrong? While the website is in Hebrew, the service is provided
by the Booking.com. B.V, situated in the Netherlands, and in the terms of service, which we have approved, lies
hidden a consent to exclusive jurisdiction in the Netherlands and under Dutch law! In other words, an impossible
task with costs that probably outweigh the losses but one to which we ‘agreed’ in that 'click’. Is there really no hope?

The principle of freedom of contract allows the parties to agree on the law that will govern the contract. However,
the terms of service approved for the purpose of booking a vacation online are not an agreement that both parties
negotiated and freely agreed upon, but rather a contract which terms were dictated in advance by the supplier to an
undefined group of customers, who were presented with the following choice: accept the terms as they are; or forgo
the transaction as a whole. Which means that they are an ‘adhesion contract’. A term in such contracts that gives
the supplier an unfair advantage in a manner which may result in customer deprivation is defined as a ‘depriving
term’. Additionally, there is a legal presumption that any condition that limits or denies the customer's right to make
certain claims in Court - is a ‘depriving term’. The Court has the authority to cancel or change a ‘depriving term’
and the justification for such far-reaching authority lies in the disparity of power and information between the parties
and the concern of abuse by the supplier who unilaterally dictates the terms of the contract.

In a case heard in the Central District Court in May, 2015, the Court held that a provision requiring litigation in a
foreign country and under a foreign law is to be canceled. In that case, a provision in PayPal service agreement
required customers to litigate in Singapore under Singaporean law. The Court canceled that provision in its entirety,
inter alia because it effectively bars the customer from litigating due to the very fact that it has to be made in a foreign
country and under a foreign law. But would litigating in Israeli Courts but under a foreign law also automatically
constitute a denial of the customer's right to claim?! This issue was debated at the Supreme Court in May, 2018, and
it was held that the customer must prove that applying the foreign law would deprive him of making certain claims.
In that case, a class action plaintiff submitted a motion for approval of a class action against Facebook for a
considerable amount. The Court canceled the California exclusive jurisdiction but kept the governing law clause in
place because it held that the legal system in California is advanced in the class actions field, and laws and holdings
can be accessed over the Internet and are all in the English language, which is familiar to most Israelis, and
Californian law being the governing law would not deter a class claimer who stand to make considerable gains from
submitting motions for approval of a ss action. However, in a case heard at the Supreme Court in July, 2022, it was
determined that a company that operates in Israel expresses an implicit intent that its contracts with costumers in
Israel will be governed by Israeli law, otherwise the company electing to conduct business in Israel is given legitimacy
to completely disavow the application of Israeli law. A further diminution of foreign governing law clauses came in
the Supreme Court holding of May, 2024, where the Court held that, as a general rule, the application of foreign law
in adhesion contracts should not be allowed to be forced and a distinction between an individual and a class action
plaintiff, should not be made as a class action does not creates new rights but rather is simply a mean for improving
the protection of the existing rights of many individuals.

While the Internet gives the feeling that the world is a small global village, the reality is that each of the parties is in
a place with its own independent set of laws that cannot be made to disappear by a 'click’. While the costumer can
be forced to approve a legal agreement, it is possible that the Court will reject or change some its terms. Therefore,
it is advisable to retain the services of a lawyer who is well versed in drafting adhesion contracts, in advance, and not
let the Court draft them in retrospect.

*Gilad Bar-Ami is senior lawyer at Afik & Co., Attorneys and Notaries (www.afiklaw.com), focusing primarily on commercial law,
corporate law, telecommunications law (transactions and regulation), international transactions and imports. For additional details:
+972-3-6093609 or at the e-mail: afiklaw@afiklaw.com
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