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Afik & Co. marca la fecha de nacimiento del estadista y militar venezolano Simén José Antonio de la Santisima
Trinidad Bolivar Ponte y Palacios Blanco (24 de julio de 1783 - 17 de diciembre de 1830), quien dirigié lo que
actualmente son los paises de Colombia, Venezuela, Ecuador , Perd, Panama y Bolivia hasta la independencia
del Imperio espafiol. Se le conoce coloquialmente como El Libertador o el Libertador de América.
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Afik & Co. marks the date of birth of the Venezuelan statesman and military officer Simén José Antonio de la
Santisima Trinidad Bolivar Palacios Ponte y Blanco (24 July 1783 - 17 December 1830) who led what are currently
the countries of Colombia, Venezuela, Ecuador, Peru, Panama, and Bolivia to independence from the Spanish
Empire. He is known colloquially as El Libertador, or the Liberator of America.
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Who ordered §14 and didn't get it? or: Why did my company's value drop in the DD?/ Osnat Nitay
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http://he.afiklaw.com/articles/a418

An article on Israeli employee deposits under
section 14 and the importance of depositing the
correct amounts to prevent a drop in the value of
the company during due diligence for a merger
or acquisition transaction. The article was written

by Osnat Nitay of Afik & Co. The article in English may be found at
the link: https://www.afiklaw.com/articles/a418
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Imposing on a shareholder of personally liability towards apartment purchasers for late delivery
of apartments will only be done in exceptional cases. Read more at: http://www.afiklaw.com/updates/16633
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A prenup does not negate a common-aw status if the souses were in fact in common-aw
relationship. Read more at: http://www.afiklaw.com/updates/16635

"IN D'AT X7 NNAND NINY DX D2 'V 12127 AUnY 7199 nnann bwa Ant 0'7'n Ty A

1701y 7v niN'w) IX 001 Iawnt | XINY NN'Y IX 001Y ']3'7 DA POV 1A N X'N 'V N2Ja D' N2 ni7v

axap .NWON7 110 WWNI['WD N2 NNWYI 11137 201V 7¢ '01IN SNITIO Y 'V N7 ;27 DINA K7W NK
http://he.afiklaw.com/updates/16636 :noon

The same pair of words in a company name may be deemed passing off even if the company
names are not exactly the same. Read more at: http:/www.afiklaw.com/updates/16637

209'n%7 19V TdNN DdoaY7 DT'NIAN DTI'Y N77100 TN nY¥n wRAnn y'en LT

[DIXQ ,TI0NAN 'DNONA D'DIWVIY D' NINA DVI'Y 7277 IN D7VNNT7 N'RYA NI'R DTN NTVIETIZ-1n 701
http://www.afiklaw.com/updates/16638 :noon nxnp7 .|I'IIWUN [NV DAIDYW

A bidder who submits a tender bid that includes material amendments to the tender agreement
may be dlsquallfied Read more at: http://www.afiklaw.com/updates/16639
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The fact that a person is sent to brain training for dementia prior to executing a lasting power of
attorney does is not grounds for its invalidation. Read more at: http://www.afiklaw.com/updates/16641
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A publisher of defamation may be required to correct it even if enjoys a defense from claim. Read

more at: http://www.afiklaw.com/updates/16643
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A buyer who prevented the seller from correcting construction defects in its apartment will only
be entitled to reduced compensation. Read more at: http://www.afiklaw.com/updates/16645
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Afik News is the bi-weekly legal and business Israel news bulletin published by Afik & Co. (www.afiklaw.com). Afik News is sent every
second week to an audience of thousands of subscribers worldwide and includes concise professional data on legal and business Israeli
related issues of interest to the business community in areas in which the Afik & Co. firm advises. For removal (or joining) the mailing list
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Who ordered §14 and didn't get it? or: Why did my company's value drop in the
DD?/ Osnat Nitay
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An article on Israeli employee deposits under section 14 and the importance of depositing the
correct amounts to prevent a drop in the value of the company during due diligence for a merger
or acquisition transaction. The article was written by Osnat Nitay of Afik & Co. Osnat Nitay, Adv. is part
of the legal team of Afik & Co. (www.afiklaw.com). Mrs. Nitay is a graduate of the Faculty of Social Sciences
at the Hebrew University of Jerusalem and has a degree in law. She holds a family mediation certificate
from the Gevim Center. Thearticlein English may be found at the link: https://www.afiklaw.com/articles/a418
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Imposing on a shareholder of personally liability towards apartment purchasers for
late delivery of apartments will only be done in exceptional cases

Apartments purchasers in a TAMA 38 project in Herzliya, received possession of the apartments over two
years late. The purchasers moved to receive their statutory compensation from the shareholder in the
entrepreneurial company by virtue of piercing the corporate veil and due personal liability as an officer, as
the entrepreneurial company had no other activity and did not own assets or property.

The Court rejected the claim against the shareholder and held that there is no justification to pierce the
corporate veil or to impose personal liability. Piercing the corporate veil is an extreme and far-reaching
remedy, which should be used very carefully and in exceptional cases only. In order to impose personal
liability on a company officer, it is not enough that it was the living spirit behind the company, but it must be
shown that it committed a tortious wrong or acted in extreme bad faith amounting to "subjective personal
fault.” Here, there was no doubt that the apartment purchasers were entitled to compensation from the
entrepreneurial company due to delays in the project. However, the company was not used to defraud the
apartment purchasers or to deprive them, or while taking an unreasonable risk regarding the company's
ability to pay its debts and no personal wrongdoing was committed on the part of the shareholder. Therefore,
there is no place to pierce the corporate veil nor hold the company officer personally liable and the company
solely will pay the compensation due to the purchasers.
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A prenup does not negate a common-law status if the souses were in fact in
common-law relationship

A pension fund refused to pay a survivors pension to a common law-spouse of a deceased woman, because
the fund contended that the prenuptial agreement executed between them indicates that they intended to
get married.

The Court accepted the claim for survivors pension despite the prenuptial agreement signed. The rights
and obligations regarding a pension fund are determined in accordance with its regulations and in this case
the pension regulations enable common-law spouses to survivors pension. The holding of the Supreme
Court that denied the status of common-law marriage if a prenuptial agreement was signed dealt with a
young couple who lived together for a relatively short period of time before marriage and from the fact that
it was recorded in the prenuptial agreement that they intended to institutionalize their relationship, it was
derived that at that stage they did not have an institutionalized relationship and therefore are not common-
law married. In contrast, here we are talking about an adult couple who lived together for many years, when
the prenuptial agreement even referred to the manner they lived together before the marriage and the
distribution of resources. Thus, the prenuptial agreement does not indicate the absence of the status of
common-law marriage, but on the contrary, and therefore the man is entitled to a survivors pension by virtue
of being common-law married.
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The same pair of words in a company name may be deemed passing off even if the
company names are not exactly the same

A company that deals in urban renewal included the words "Europe Israel" in its name, similar to another
company that deals in the same field, and which CEO moved to the first company. The second company
contended to a tort of passing off intended to ride on its reputation.

The Court accepted the claim. Passing off is a case in which a dealer causes in bad faith an asset or service
it provides to be considered the property or service of another dealer. There are two elements to the tort of
passing off: The existence of reputation of the dealer with respect to which the passing off was committed
and the existence of a reasonable concern that the passing off may create a deception among the public.
The latter is reviewed under the sight and sound test, including if the similarity is principle or redundant, the
type of goods and the type of customers test, and the other circumstances of the matter. Here, the plaintiff
company has been engaged in the field of activity for many years and is highly ranked in the field, and thus
has a reputation. Regarding the sight and sound test, the name may be misleading, when the various
elements in the name constitute only a secondary differentiation; Regarding the type of goods, both
companies provide services in exactly the same field; Regarding the other circumstances of the matter, the
fact that the CEO of the company previously served as the CEO of the company in respect of which the
passing off was committed, indicates a lack of good faith. In addition, in several cases, there was an actual
misleading. Therefore, the deed amounts to passing off.
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A bidder who submits a tender bid that includes material amendments to the tender
agreement may be disqualified

A bidder submitted its tender bid while it contained substantial amendments in the tender documents,
particularly in the contract. The tender committee allowed the bidder to amend its bid while "ignoring" the
amendments made and chose it as the winner of the tender.

The Court accepted the petition and disqualified the bid due to a fundamental flaw in both the submission
of the bid and the decision of the tender committee. The bid of each participant in the tender must conform
to the terms of the tender. A bid that contains a reservation, stipulation or a material amendment to the
terms of the tender, will, as a general rule, be disqualified from participating in the tender. In light of the
principle of equality, there is no room to allow a bidder to amend its bid retrospectively, so that it complies
with the terms of the tender. Here, the bidder included in its bid many substantial amendments to the
engagement agreement, in a manner that gives it an advantage over other bidders. The tender did include
a clause that allows the tender committee to ignore a change or stipulation made in the tender documents,
but the "ignore clause" does not give the tender committee permission to ignore or accept substantial
amendments made to the tender documents, in a manner that undermines the principle of equality.
Therefore, the bidder's bid was disqualified and the matter was returned to the tender committee for further
discussion.
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The fact that a person is sent to brain training for dementia prior to executing a
lasting power of attorney does is not grounds for its invalidation

A woman contended that a lasting power of attorney executed by her elderly father in which he appointed
her brothers as his proxy, was unduly executed due to the father's legal incompetence. This, because the
power of attorney was drafted after the father was referred to brain training for dementia and despite the
fact that a medical opinion was made before the execution.

The Court held that the power of attorney was duly made. A lasting power of attorney is a legal tool a person
to set who will take care of his affairs if and when he cannot take care of them himself due to medical
circumstances of lack of legal capacity. Israeli law enumerates a number of cases in which a lasting power
of attorney is revoked, including when the power was executed as a result of fraud, exploitation, etc., or
when the donor was not legally qualified to execute it. Here, the fact that the donor was referred to brain
training for dementia does not indicate that the scope of the dementia is significant to the extent that it
negates his legal competence. Regarding the medical opinion made before executing the power - it is a
routine procedure and even a mandatory one prior to executing such a document under the circumstances
of conflict or old age and, in fact, the opinion showed that the donor is legally competent. Therefore, the
power of attorney was duly executed.
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A publisher of defamation may be required to correct it even if enjoys a defense
from claim

After the Nature and Parks Authority confiscated ornamental fish that were marketed without a license as
required, the fish farmers published defamatory publications on the Internet against the farm to which the
fish were transferred by the Authority, contending that such farm received the permit to keep the fish due to
personal relationships with the Authority, and that this relationship has negative and corrupt characteristics.

The Court rejected the defamation claim due to the defense of truthful publication and the defense of good
faith, but ordered the publishers to correct the publication. Defamation is a publication that may damage
the honor or good name of another. Israeli law provides defenses, for example when the publication is true
and is of a public interest or when the publication was made in good faith. The defense will stand even if
the truth of an incidental detail has not been shown, but a publisher may be required to correct incorrect
facts, especially in light of the ease under which this may be done with publications on the Internet. Here,
the fish farmers indeed published accusations in various media means, but the fish farmers have the defense
of good faith, as the publication was made in good faith, mainly concerns the conduct of the Authority and
did not target the fish farmer in order to harm it, and the defense of the truth in the publication, as most of
the publication was true and relevant to the general public of fish farms. However, the fish farmers were
ordered to publish a correction to the incorrect facts in the publications made.
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A buyer who prevented the seller from correcting construction defects in its
apartment will only be entitled to reduced compensation

Buyers who discovered construction defects in their apartment, prevented the seller from fixing the defects
and repaired them without his help.

The Court awarded the buyers partial compensation due to them preventing the seller from correcting the
defects. Israeli law requires the buyer of an apartment to allow the seller to correct a fixable discrepancy or
defect and imposes on the seller the obligation to correct the defect within a reasonable time. Preventing
the seller from correcting the defects does not completely negate the buyer's right to compensation for the
repair costs, but the compensation will be reduced from the cost of repair by a third party contractor to the
repair costs that the seller would have borne had he made the repair himself. Here, the buyers practically
denied the contractor, who was also the seller, the opportunity of correcting the defects himself. Therefore,
they are not entitled to the full compensation but only to a reduced compensation amount that reflects the
costs the contractor saved by not carrying out the repairs himself.
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Who ordered 8§14 and didn't get it? or: Why did my company's value drop in the DD?/ Osnat Nitay, Adv.'

Almost any Israeli employer or employee is familiar with "Section 14" and employers usually ensure
that employees sign an agreement to "Section 14" - a signature which since 2008 is redundant - but
in practice, in many cases the conduct is not duly made and not only do conflicts arise when
employees retire but when a company is sold, as part of the due diligence process, the budgetary
"holes" are revealed and cause a significant decrease in value for the company.

In the past, when an employee was terminated, the employer had to pay severance pay as a multiple
of the last salary multiplied by the number of years of work, and the employee was not entitled to this
if he resigned. While this prevented employees from resigning (and therefore sometimes employees
would behave in a manner that would lead to their termination), the employer was required to pay out
of pocket a large sum at once and in many cases the employees had no one to cash from. To prevent
this, commencing 2008, the arrangement in Section 14 of the Severance Compensation Law (optional
until such time) was applied to all employees in Israel, and generally requires pension provisions and
monthly severance compensation deposits by the employer, and sets that an employee is entitled to
the deposited amounts upon termination, whether he resigned or was terminated. The Labor Courts
made it clear that even if the salary has increased over the years, the employer is not required to
complete the amounts to the level of the last salary and the employee is only entitled to the deposited
funds.

The issue becomes complex when the employer did not duly make the full contributions from
commencement of employment - either because the employee started working before 2008 (when the
mechanism was applied to all employees), or failed to duly make monthly deposits based on the full
salary (e.g. when the employer ignores setting aside amount for any fixed salary component, including
a fixed right to commissions, bonuses, or other fixed payments), or if the employer set aside only 6%
for severance pay (instead of the required 8.33%, when the law requires, for some reason, payment
of only 6% - a puzzling mechanism that prevents the certainty that the law is intended to produce for
both parties). In such cases, the employer will be required to pay the employee a supplement upon
termination of employment based on the last salary. Thus, for example, in a case discussed at the
Tel Aviv Labor Court in July, 2024, an employer did not deposit continuously and not based on the
full components of the salary and was therefore required to complete the compensation according to
the salary of the last month of employment. In another case, which was discussed at the National
Labor Court in November, 2017, an employee commenced working before 2008. The Court found
that it is necessary to check what is the product of the last salary multiplied by the number of years,
subtract from this the amount that exists in the fund (including profits accumulated over the years)
and the employer is required to pay the difference.

It is important to note that the issues raised go beyond the field of Labor Law and ultimately affect
the value of the company. In a merger or acquisition of a company, these issues come up in the due
diligence of the company and in many cases affect the value of the company. In that case, the
employer may be required to pay huge sums at once to cover the exposure to the employees or the
value of the company would decrease by at least this amount. Be that as it may, it is very important
to be regularly accompanied by a lawyer with expertise in the field, in order to understand which
salary components are required for a regular provision each month to the funds, and how to treat
employees for whom the provision was not made, and thereby avoid exposure in the future.

‘Osnat Nitay, Adv. is part of the legal team of Afik & Co. (www.afiklaw.com). Mrs. Nitay is a graduate of the Faculty
of Social Sciences at the Hebrew University of Jerusalem and has a degree in law. She holds a family mediation certificate
from the Gevim Center. This overview does not constitute any legal advice and it is recommended to consult a lawyer
who specializes in this field before making any decision on the issues described in this overview. For more details: 03-
6093609, or by e-mail: afiklaw@afiklaw.com
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