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Afik & Co. marks the date of birth of American diplomat Ralph Johnson Bunche (August 07, 1904 - December 9,
1971), who mediated the amistice agreements between the State of Israel and the Arab states in the Israeli War
of Independence and is the recipient of the Nobel Peace Prize for 1950 for this work. He is the first black Nobel
laureate and the first person of African descent to be awarded a Nobel Prize.
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I’'m sorry Dave, I’'m afraid | can’t do that / Adi Marcus, Adv.*
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An article on the European regulation on artificial
intelligence technology that came into effect on
01.08.2024 and in practice affects every
technology company around the world that
operates Al-based technologies. The article was
written by attorney Adi Marcus of Afik & Co. The

article in English may be found at the link: https://www.afiklaw.com/articles/a419
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A party to a trust who is not a signatory to the trust constitutional documents will not necessarily
be SUbjeCt to an exclusive jurisdiction clause therein. Rread more at: http://www.afiklaw.com/updates/16676
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Being a sole signatory of a company is not enough to be considered as having control for the
purposes of piercing the veil of incorporation. Read more at: http:/www.afiklaw.com/updates/16679

NNKX AT INIAT INXY? 2D [N X7 21N YIN'Y N2 DYyl DX NINN NNy 791 1xo o X7 0%y A

OX AN 2,0 M7 NN K77 Uin'y NIYY? 2Nm IR X7 IX VIT 1R DX NIDT 702 WWUKRD D-' DI7wn

moon nwnpy LWIN'WN 97 ,1"UN 197,01 0NN NIDT 752 ANKRYT IX 177 D00 TRl V9 wnnwnin
http://he.afiklaw.com/updates/16680

A photographer might not be compensated for copying its photo if it was fairly used and its identity
could not be traced in real time. Read more at: http://www.afiklaw.com/updates/16681
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A commercial use of a work without paying royalties will not be deemed fair use. Read more at:
http://www.afiklaw.com/updates/16683
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Initiation of divorce proceedings does not annul of a mutual will. Read more at: http:/www .afiklaw.com/updates/16685
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A check given as security to secure payment to a third party will be honored even if a dispute
exists between the drawer of the check and the third party. Read more at: http://www.afiklaw.com/updates/16687
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Presenting a person in a degrading manner as to its sex or sexuality may be deemed sexual
harassment even if its purpose was satirical. Rread more at: http://www.afiklaw.com/updates/16689
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Afik News is the bi-weekly legal and business Israel news bulletin published by Afik & Co. (www.afiklaw.com). Afik News is sent every
second week to an audience of thousands of subscribers worldwide and includes concise professional data on legal and business Israeli
related issues of interest to the business community in areas in which the Afik & Co. firm advises. For removal (or joining) the mailing list
please send an email to newsletter@afiklaw.com with the title “Please remove from mailing list” or “Please add me to the mailing list.” The
Afik News bulletin is copyrighted but may be freely transferred provided it is sent as a whole and without any changes. Nothing contained
in the Afik News may be treated as a legal advice. Please contact an attorney for a specific advice with any legal issue you may have.
For previous Afik News publication see http://www.afiklaw.com
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I’m sorry Dave, I’m afraid | can’t do that/Adi Marcus, Adv.
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An article on the European regulation on artificial intelligence technology that came into effect on
01.08.2024 and in practice affects every technology company around the world that operates Al-
based technologies. The article was written by attorney Adi Marcus of Afik & Co. Adi Marcus, Adv.
is an attorney in the office of Afik & Co. (www.afiklaw.com) who focuses primarily on commercial
and corporate law, copyrights, media law and international transactions. Advocate Marcus holds
a major in law, an M.A in communication from Tel Aviv University and an international MBA from
Bar llan University. She completed her internship at the Ministry of justice under the Deputy
Attorney General focusing civil law and copyright law, then worked for about 18 months in the
office of Shlomo Cohen in the field of intellectual property, about 11 years in the legal department
of the communications network "Noga Network" (Channel 2 of TV), with her last position before
the company merged with Channel 10, was head of department in the legal department and then,
before joining the firm, as Kneller Artists Representation's internal legal advisor, representing in
all matters of legal advice to artists and cultural figures, both in Israel and internationally. The articie in

English may be found at the link: https://www.afiklaw.com/articles/a419
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A party to a trust who is not a signatory to the trust constitutional documents will
not necessarily be subject to an exclusive jurisdiction clause therein

A man entered into an oral agreement with two Israeli lawyers according to which they will handle the
conversion of the Bitcoins he owns into euros, hold the funds received after the conversion in trust, and
transfer them, after deducting their commission, to his account upon demand. The lawyers formed trusts in
Singapore for the purpose of holding in trust the Bitcoin they will receive, as well as the Euro coins after their
conversion, and for using these funds as the client instructs them, when the trust’s constitutional documents
included a foreign jurisdiction clause stating that any dispute will be resolved in Singapore. After about 26
million euros were converted from Bitcoin to euros and transferred to the accounts of the Singapore trusts,




and after the same person - the beneficiary - was apparently arrested in Germany and according to him also
transferred another 80 million euros to the control of the lawyers, he filed a lawsuit against them in Israel but
they claimed that there is an exclusive jurisdiction clause in Singapore.

The Supreme Court rejected the trustees’ contention that the procedure should be held in Singapore due to
the lack of consent by the client to the applicability of the foreign jurisdiction clause. The mere existence of
a foreign jurisdiction clause does not limit the authority of the Israeli Courts to hear the claim, however, the
Court will, as a rule, tend to respect agreements that include such jurisdiction clauses and will not lend its
hand to breaching of these agreements. While a foreign jurisdiction clause may also apply in relation to a
third party who is not a direct party to the agreement which is the subject of the lawsuit, the ability to prevent
by it, a right holder from appealing to Courts is conditional upon the right holder's being a party to the
agreement in which such exclusive jurisdiction clause was established. Here, while the client admittedly
acknowledged the undertakings by the trustees, which were stipulated in the trust constitutional documents,
he did not consent to the foreign jurisdiction clause stipulated therein. Therefore, the client is not a party to
the foreign jurisdiction clause and the trustees cannot prevent him from appealing to a competent Court in
Israel.
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Being a sole signatory of a company is not enough to be considered as having
control for the purposes of piercing the veil of incorporation

After the controlling shareholder was declared bankrupt, the municipality sought to collect the company’s
city tax debts directly from his wife, who was the sole signatory in the company, by piercing the corporate
veil.

The Court rejected the municipality's contention and held that the wife did not have control over the
company. When a private company has a city tax debt for a property that is not used for residences and
the company has dissolved or lacks the means to pay off that debt - the municipality may collect the debt
directly from the person who has control over the company. For this matter, having ‘control’ requires owning
25% of the rights to the share capital, voting capital, profits or the right to appoint a manager. Here, the wife
who was not a shareholder or an officer in the company, rather due to the decline of her husband's business,
agreed to assist him by performing various technical tasks in the company, and was therefore nominated as
signatory. However, in practice, her authority as a signatory was limited to preparing pay checks and signing
checks and all these actions were done without her exercising any discretion but strictly pursuant to the
instructions given to her while she was not involved in the material aspects of running the company.
Therefore, the wife does not meet the conditions required for being defined as having control over the
company and cannot be required to pay the company city tax debt.
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A photographer might not be compensated for copying its photo if it was fairly used
and its identity could not be traced in real time

A historian copied a photo from a collaborative website and uploaded it to his blog, which is used for study
and research, without crediting the creator, as the photo was uploaded under a fictitious username. Only
after a long period of time, a woman who identified herself for the first time as the photographer of the photo,
sought compensation, inter alia, for not receiving credit.

The Court rejected the claim for copyright infringement, inter alia, because the photo was fairly used and
the creator of the photo could not be located with reasonable efforts. Copyright in a work grants the exclusive
right to use the work or a substantial part thereof. As long as the work is used fairly, such as self-study,
research, criticism, etc., it can be used even without obtaining the permission of the copyright owner and
without consideration. Alongside this, the creator has the moral right that is intended to guarantee the
creator, that his creation will be attributed to him "to the extent appropriate under the circumstances of the
matter". When the copyright owner is unknown or is not located, it is permitted to use without giving credit,
inter alia, if the user acted with due diligence to discover or locate the copyright owner of the work, as the
case may be, before use. Here, before the photo was copied, the historian tried with due diligence to locate
the rights owner, but the search led him to a blocked fictitious user and he could not know who the creator
of the photo was when it was first published. Only after the alleged photographer contacted him did he learn
of her identity and immediately removed the photo from the blog. Considering that the photo was initially
uploaded to a blog in the field of history, for a scientific-research purpose and without profit, it was fairly
used and there is no room for payment of compensation.
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A commercial use of a work without paying royalties will not be deemed fair use

Tali - the royalty company of the filmmakers in Israel - contended that the Petah Tikva Municipality infringed
upon its copyright when it screened three films without paying royalties: One was screened for free at a
youth center, and the other two were screened to the general public for ILS 30.

The Court held that the screening at the youth center was protected under the "fair use" defense but in
relation to the other two films, Tali’'s copyright were infringed upon. The defense of "fair use" entails two
cumulative conditions - purpose and fairness. The use of the work must be for one of the purposes stipulated
in the law or a similar purpose. To the extent that the use falls within the scope of the same purposes, the




nature of the use, it's scope, it’s effect on the value of the work and its potential market, etc., are reviewed.
In addition, the more the use is a commercial one, the greater the tendency not to apply the defense. Here,
the screening at the youth center was carried out for an important social purpose, when the number of
viewers created a minimal exposure of the work from which no profit was made and thus the defense should
be applied. In relation to the other two screenings, these are screenings intended for the general public and
from which the municipality made a profit, so it is deemed a commercial use. Therefore, the defense does
not apply to the other two screenings.
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Initiation of divorce proceedings does not annul of a mutual will

A couple made a mutual will, in which, among other things, each bequeathed its estate to the surviving
spouse. A few years later the wife initiated divorce proceedings but passed away prior to their conclusion.
Only after her passing did the husband discover that after making the mutual will the deceased made a
separate will in which she bequeathed him nothing, all without informing him of the annulment of the mutual
will.

The Court accepted the husband's claim and held that the later will is void and the mutual will is still valid,
all due to the deceased not providing him with an annulment notice. Nullifying a mutual will can only be
made by the delivery of a nullification notice of the mutual will to the other party. The reasoning behind
requiring the annulling party to notify the other by delivering an explicit written notice is to protect the other
party's interest in relying on the mutual will and to ensure the existence of certainty for him regarding the
status of the mutual will. Here, one party deliberately chose to conceal the drafting of a later will from the
other at the time of its drafting and continued this concealment until her death, over two years later. Initiating
divorce proceeding does not meet nor come in lieu of the requirement to furnish an annulment notice and
hence, the mutual will is valid and binding, while the later will is null and void.
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A check given as security to secure payment to a third party will be honored even
if a dispute exists between the drawer of the check and the third party

A supplier of construction materials received a security check intended to secure payment of products and
goods ordered by a contractor for a customer who requested to purchase them in credit. Due to a dispute
with the contractor, the client refused to honor the check.

The Court rejected the client's objection and held that the debt will be covered by the check given as a
security. A security check is a conditional payment and the person opposing its enforcement must show the
terms of the transaction under which the check was issued and also the holder’s lack of power to use the
check to pay off the debt due to the non-fulfilment of the condition. Here, the check was intended to be
used as a security measure to guarantee purchases made under the customer line of credit. The customer
granted the contractor unlimited permission to order and receive goods that were provided at the customer's




construction sites. The customer did not give an instruction to stop delivering the goods at any stage and
even periodically gave approvals to the goods collection. The legal dispute that arose between the
contractor and the customer does not concern the supplier (who is a third party who received the security
check) who duly supplied the goods, therefore the check issued for security must be honored.
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Presenting a person in a degrading manner as to its sex or sexuality may be deemed
sexual harassment even if its purpose was satirical

As part of a satirical radio show, there was a repeating gig of an imitation of a famous journalist, in which it
was implied that she consumes drugs, as well as presenting her in a mocking manner using words and
expressions of a sexual nature.

The Court accepted the lawsuit including due to sexual harassment. Israeli law defines sexual harassment
as any one of these acts: contemptuous or humiliating treatment directed at a person in relation to his gender
or sexuality or publication of a photo, film or recording in a sexually degrading manner. However, even if
the behavior is degrading or humiliating, the circumstances in which the statements were made and the
parties involved must still be reviewed. Here, a repeating gig in the show was dedicated for a while to a
certain journalist and it included impersonations depicting her as someone who is obsessed with having sex
and smoking drugs and in all of cuch there are clear hints that she obtains her journalistic materials by
having sex with senior military officials. Considering the circumstances of the matter, the reference is aimed
at a journalist and is therefore not to be deemed as satire. Due to the extreme circumstances of the case,
the behavior of the presenters and the station owners should be deemed sexual harassment and they were
ordered to compensate the journalist and pay legal fees of ILS 600,000.
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I’m sorrv Dave, I’'m afraid I can’t do that/Adi Marcus, Adv.’

In the classic film “2001: A Space Odyssey” (1968), Hal9000, the artificial intelligence system contends: “No 9000
computer has ever made a mistake or distorted information. We are all, by any practical definition of the words, foolproof
and incapable of error”, just before it goes on to systematically kill the astronauts. In "Terminator" (1984), the artificial
intelligence Skynet wages a war of attrition against the remainder of humanity in an attempt to eliminate them. What if
we had a way to ensure that Skynet would never be born or HAL would never be placed on a spaceship? The new
European Union regulation regarding artificial intelligence will not necessarily save humanity (and we admit, if it did so,
it would make for a particularly boring science fiction movie), but it aims, at least at its core, to allow businesses to
identify "dangerous" Al and limit its ability to develop and move freely in the market without Supervision.

The regulation, a draft of which was published back in May, 2024, and which finally entered into force on August 1,
2024, aims to create ethical and transparent limits on the use of Al and to apply the aforementioned limits in a uniform
manner throughout the world, as the EU's privacy regulation (GDPR) affected the entire world. Thus, the regulation is
applied not only to every business operating in the field of Al in the EU, but also to every business in the world, which
markets or operates products which include Al, throughout the EU.

The regulation takes a "risk assessment" approach that classifies Al systems into 4 levels of risk: unreasonable, high,
limited and minimal. Within this classification, systems that allow the operator to utilize Al for non-ethical purposes,
for example, are classified as an unreasonable risk. Thus, for example, systems built to usurp people's weaknesses as a
result of age or physical limitations, systems that use biometric information to catalog people under religion, race or
gender, or systems that collect images from the Internet or from security cameras to create a database that will be used
for facial recognition. These actions, which constitute a closed list, are prohibited and the company behind such a system
may be subject to fines of up to EUR 35 million or 7% of the company's annual profits, whichever is greater.
Classification as a high-risk does not prevent use, but requires recording in the EU's database and placement of barriers,
risk management systems and human supervision, all designed to monitor the system and ensure that it does not get out
of control or realize the inherent risk. In limited risk systems, the restrictions and requirements are considerably less
strict, mainly requiring transparency and disclosure. Minimal Risk systems, seen as more general Al systems capable
of a large number of purposes, are left without reference and subjects them to other local or European legislation.

The issue is, of ‘course, that Al systems, by their definition, are learning and evolving systems. There is a high probability
that the unreasonable risk closed list will be significantly lacking in a few years when technological development will
allow and flood essential ethical issues that the law does not anticipate. In addition, the definition is essentially
amorphous, in a manner that may make it difficult for companies to correctly classify the systems operated by them.
Moreover, the classification of the developed system cannot always be expected from the beginning. A company may
find itself developing an Al system and investing considerable funds and resources only to find out at the end of the road
that the developed system is now defined as of unreasonable risk (if only because it can perform some of the things listed
in the regulation, even if secondary to the real system goals) and therefore cannot operate or is required to invest more
funds and resources in adding barriers and inspection procedures due to the classification as a high risk system.

The law is not intended to fully apply immediately and sets a schedule of 5-6 years for the application. e.g., the
transparency requirements are implemented in the first year, but operative requirements of human supervision for high
risk systems received a two or more years grace. Nevertheless, this is a rigid schedule and complicated and sensitive
definitions, which require every company in the field to promptly carry out a careful legal and technical review of risk
assessment and appropriate future planning, in order to ensure compliance with the requirements when the time comes
and it is vital that this be done in cooperation with lawyers who understand the field of technology and the new regulation.

"Adi Marcus, Adv. is an attorney in the office of Afik & Co. (www.afiklaw.com) who focuses primarily on commercial and corporate law, copyrights, media law and
international transactions. Advocate Marcus holds a major in law, an M.A in communication from Tel Aviv University and an international MBA from Bar Ilan University.
She completed her internship at the Ministry of justice under the Deputy Attorney General focusing civil law and copyright law, then worked for about 18 months in the office
of Shlomo Cohen in the field of intellectual property, about 11 years in the legal department of the communications network "Noga Network" (Channel 2 of TV, with her last
position before the company merged with Channel 10, was head of department in the legal department and then, before joining the firm, as Kneller Artists Representation's
internal legal advisor, representing in all matters of legal advice to artists and cultural figures, both in Israel and internationally. Nothing herein should be treated as a legal
advice and all issues must be reviewed on a case-by-case basis. For additional details: +972-3-6093609 or at the e-mail: afiklaw@afiklaw.com.
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