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Afik & Co. marks the date of demise of German-born, French polymath, Dr. Ludwig Philipp Albert Schweitzer (04

January 1875 - 4 September 1965), 1952 Nobel Peace Prize laureate for founding and sustaining the Hopital Albert
Schweitzer in Lambaréné, French Equatorial Africa (now Gabon).
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So, what are my options? /Shelly Wilner, Adv.
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http://he.afiklaw.com/articles/a421

An article on employees stock options and in
particular what happens when an employee ends
his employment and has exercisable options.
The article was written by attorney Shelly Wilner

of Afik & Co. The article in English may be found at the link:
https://www.afiklaw.com/articles/a421
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Legal Updates
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Trust relations and power gaps between parties to negotiations of investment in a company
obligate full disclosure of information. Read more at: http:/www.afiklaw.com/updates/16761
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Anofficer in an insolvent company who transferred, for no consideration, its activity to a third party
will be required to compensate forits damage. Read more at: http://www.afiklaw.com/updates/16759
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A mutual will that includes "an heir after an heir” provision may not be changed upon the death of
one of the testators. Read more at: http:/www.afiklaw.com/updates/16763
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Acceptance of an offer with an addition or change thereto is an indication of a lack of contractual
intent to enter into the agreement. Read more at: http://www.afiklaw.com/updates/16765
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A person that entered into a contract due to a mistake shall not be entitled to cancel it if acted in
bad faith. Rread more at: http://www.afiklaw.com/updates/16767
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Entitlement to brokerage fees arises only when the client signed all documents and the broker
was the efficient factor in the transaction. Read more at: http://www.afiklaw.com/updates/16769
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A contractor will not receive damages due to the termination of a contract with it signed due to
WIthholdlng the fact that he is not registered. Read more at: http://www.afiklaw.com/updates/16771
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Afik News is the bi-weekly legal and business Israel news bulletin published by Afik & Co. (www.afiklaw.com). Afik News is sent every
second week to an audience of thousands of subscribers worldwide and includes concise professional data on legal and business Israeli
related issues of interest to the business community in areas in which the Afik & Co. firm advises. For removal (or joining) the mailing list
please send an email to newsletter@afiklaw.com with the title “Please remove from mailing list” or “Please add me to the mailing list.” The
Afik News bulletin is copyrighted but may be freely transferred provided it is sent as a whole and without any changes. Nothing contained
in the Afik News may be treated as a legal advice. Please contact an attorney for a specific advice with any legal issue you may have.
For previous Afik News publication see http://www.afiklaw.com
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So, what are my options? /Shelly Wilner, Adv. ‘
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An article on employees stock options and in particular what happens when an employee ends his
employment and has exercisable options. The article was written by attorney Shelly Wilner of Afik
& Co. Shelly Wilner, Adv. is an attorney in the office of Afik & Co. (www.afiklaw.com). Her practice
focuses primarily on the commercial and corporate law, litigation and real-estate. Advocate Wilner
holds a major in law from the Tel Aviv University. Nothing herein should be treated as a legal
advice and all issues must be reviewed on a case-by-case basis. She is certified in Israel for the
execution of Iasting powers of attorney. The article in English may be found at the link: https://www.afiklaw.com/articles/a421
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Trust relations and power gaps between parties to negotiations for investment in a
company obligate full disclosure of information

A woman entered into an allocation agreement of shares in a company purchased by an experienced
businessman in whom the woman trusted in light of his experience. However, the businessman did not
disclose to her all the information regarding the consideration paid for the company shares.

The Court held that woman was presented with false representations and therefore she is entitled to
damages. Israeli law imposes an obligation to act in good faith during negotiations, and inter alia an
obligation to avoid misrepresentation. The duty of disclosure is reviewed in light of the information and
power gaps between the parties, the relationship between them, and the importance of the information.
Here, the businessman had information that was not disclosed to the woman which was critical for the
purpose of calculating the chances of success of her investment, when the woman trusted him in light of his
experience and his assessments of the company's chances of success. In addition, there were power
differences between the parties due to the fact that the woman is not experienced in the business world.
Therefore, the woman is entitled to damages for the misrepresentation.
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Anofficer in an insolvent company who transferred, for no consideration, its activity
to a third party will be required to compensate for its damage

Anofficer in a company transferred, for no consideration, all of the company's business activity to other
companies incorporated for that purpose, while increasing its own debts, all without any commercial logic
and knowing that the company is insolvent and without any chance of rehabilitation.

The Court accepted the liquidation trustee's contention and determined that the company was indeed
fraudulently managed and that the office should personally bear its damage. A company will be deemed to
have been fraudulently managed when it continued to increase the scope of its debts while its managers
knew that it was insolvent and its creditors would not be able to receive their money or when an officer acted
over time and through a series of acts to manage the company in a fraudulent manner. Here, an officer
knew that it was impossible to continue and operate or rehabilitate the company and yet created additional
obligations and debts to the company’s detriment while at the same time transferred, for no consideration,
the company's activity and rights to use its assets, to companies under his management. This conduct
constitutes fraudulent management and therefore he must bear the damage caused to the company due to
this conduct.
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A mutual will that includes "an heir after an heir” provision may not be changed
upon the death of one of the testators

Spouses drafted a mutual will which included an arrangement under which upon the demise of one, or both
at the same time, the next in line to inherit the estate would be their three children in equal parts. After the
husband death the wife drafted a new will in which she set an unequal division of the property between the
children.

The Court held that the first mutual will is the valid one due to the arrangement of an heir after an heir
entailed therein. A will is deemed mutual when the arrangements made by one are based on the
arrangements made by the other. The arrangement of “an heir after an heir” sets the order of heirs to the
estate upon the demise of the testator the first heir will inherit and after the demise of the first heir the estate
or its remainder shall be inherited by a second designated heir. A mutual will that includes instructions " an
heir after an heir” provision may not be changed upon the death of one of the testators. Here, the couple
drafted identical wills and an equal division was set between the children as the next heirs. In the later will,
the woman did bequeath to the three children however not in an equal manner. The second will therefore
be invalidated.
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Acceptance of an offer with an addition or change thereto is an indication of a lack
of contractual intent to enter into the agreement

A lessor demanded that the lessee pay the full usage fees imposed upon it by the Israel Land Authority and
this in accordance with the lease agreement and after the parties failed to reach an agreement regarding
the placement of a loan in favor of the lessee by the lessor.

The Court accepted the lessor's contention and held that a loan agreement was not concluded between the
parties due to the lack of contractual intent. For negotiations to result in a binding contract, a contractual
intent to enter into an agreement, the main terms of which are known and agreed upon, must exist. Parties’
intention to enter into a contract should be inferred from the external expressions of consent expressed by
the parties. Hence, an addition, restriction or change incorporated into the acceptance of the original can
not be construed as an external expression of consent but rather constitutes a new offer which requires the
other party’s acceptance for a contract to be concluded. Here, the lessee proposed that the loan be settled
after exhausting all the appeals, including an appeal to the Supreme Court, while the lessor conditioned the
granting of the loan on the continuation that the appeal procedures would be subject to her consent.
Therefore, the contractual intent requirement has not been met and the lessee must act according to the
rental agreement and pay the full usage fees.
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A person that entered into a contract due to a mistake shall not be entitled to cancel
it if acted in bad faith

A person executed a contract to rent a property, when in retrospect he discovered that the property plan he
received included parts that were not part of the property. The person canceled the contract and demanded
compensation from the landlord, even though the landlord offered him alternative options, including a
reduction in the rent.

The Court held that the person is not entitled to cancel the agreement because he acted in bad faith. A
person who entered into a contract due to a mistake and it may be assumed that if it were not for the mistake
he would not have entered into it, and the other party knew or should have known about it, may cancel the
contract. Without derogating from this right, the right is subject to the duty to act in good faith. Here, the
lessor did not know that due to the mistake the person would not have entered into the contract. In addition,
the person hastened to cancel the contract despite alternative offers that were made to him and even though
the parts that were not shown in the plan were not large. Therefore, the person acted in bad faith and is not
entitled to cancel the contract.
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Entitlement to brokerage fees arises only when the client signed all documents and
the broker was the efficient factor in the transaction

A real estate broker demanded from property buyers payment of brokerage fees, relying on a partial
exclusivity agreement that was executed between them several years before the transaction took place, but
beyond this he did not contribute anything.

The Court rejected the claim and determined that the exclusivity agreement executed between the parties
is invalid. In order to receive brokerage fees, a real estate broker is required to have the client sign a
marketing agreement and a work order, show a marketing plan and be the effective factor in the transaction.




Here, the clients did not sign all the documents, there was no marketing plan and the broker was not the
effective factor in the formation of the sales transaction. Therefore, he is not entitled to brokerage fees.
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A contractor will not receive damages due to the termination of a contract with it
signed due to withholding the fact that he is not registered

A contractor, who is not registered in the Register of Contractors, entered into a contract to perform
construction, demolition and house building works. The agreement with the contractor was terminated a
few days after the start of the work and the contractor sought, inter alia, damages for the profit that was
expected as a result of the performance of the works.

The Court rejected the contractor's claim and held that the contract with him was duly terminated. A harmed
party is entitled to terminate a contract if the breach of contract was fundamental. A material breach is a
breach for which it can be assumed that a reasonable person would not have entered into the same contract
had it foreseen the breach and its consequences, or a breach agreed upon in the contract as material. The
Contractors Registration Regulations stipulate that the execution of framework works shall be performed by
a registered contractor only, regardless of the cost of the project. Here, the contract stated a general clause
according to which it can be terminated for any legal cause. Because the contractor is not registered in the
Register of Contractors, it is not allowed to enter into a contract for the execution of framework works and
therefore, the contract with it was legally invalid. Accepting the contractor's claim for compensation means
creating a bypass to the law, which also carries safety importance. Therefore, the contractor is not entitled
to any compensation due to the duly termination of the contract.
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So., what are my options? /Shelly Wilner, Adv.*

As a startup nation, the issue of employee stock options plan (ESOP) in high-tech companies is not strange
to the Israeli corporate world*. This topic entailed many details to which sometimes employers do not pay
attention or do not understand their importance. One of such is the exercise of the options.

An option within an ESOP, like any other option in a company, is in fact a contract between the company
and the recipient of the option, under which the company offers to purchase shares therein within a certain
period and at a certain price. The option becomes especially attractive where the company becomes public,
so that the shares are tradable, and certainly when it is a growth company which share value is rising. The
exercise dates of the options are stipulated in the company's ESOP and in the options agreement executed
thereunder (and the correct drafting of both, by a lawyer with experience in the field, is vital to avoid
conflicting provisions), with such usually stipulating a vesting mechanism according to which it is not
possible to exercise all options immediately, but only after a certain period and/or compliance with certain
terms and conditions, and generally expire (if not exercised) several months after the end of the employment
(or immediately, if the employee was terminated under circumstances of breach of contract).

In the matter discussed at the Regional Labor Court in Tel Aviv-Yafo in July, 2024, a claim filed by a former
employee of a high-tech company to exercise options several years after termination was dismissed.
Nevertheless, the Court emphasized that there is an obligation of the company to inform the employee of
his right to exercise the option and specifying the time limits. Another example is a matter discussed at the
High Court of Justice in April, 2008, concerning an Israeli startup company that was purchased by Microsoft
Global and incorporated as a division of Microsoft Israel. The merger agreement stipulated that the options
would be converted into Microsoft options. The employee contended that he was terminated in order to
prevent him from exercising the options, but the National Labor Court decided that the termination was duly
made and that because his work ended several months before the options vested, under the specific
agreements that regulated the entitlement in Microsoft's option plan, he is not entitled to exercise the options.

Another important matter is the date from which the deadline for exercising the option is counted. In a
matter discussed at the National Labor Court in August, 2009, about an employee who was hired for a set
period but was terminated before the period ended, the Court found that the date from which the period in
which he can exercise the options after termination commences is the end of the pre-agreed set period and
not the actual date of termination. This decision may also be of great importance in the event that an
employee is unduly terminated (e.g. without prior notice) and he may contend that the period should be
counted from the date that should have been the correct date of termination.

In conclusion, option agreements sometimes seem standard, but they are a complex set of contracts which
drafting may be crucial. Therefore, when drafting an option plan, when allocating options and also when
terminating employees who hold options, it is extremely important to consult an attorney who has expertise
on the subject, as well as in corporate and labor laws, and who knows how to construct a synchronized set
of agreements, but also handle delicate issues of termination of employees who hold options.

“Shelly Wilner, Adyv. is an attorney in the office of Afik & Co. (www.afiklaw.com). Her practice focuses primarily on the commercial
and corporate law, litigation and real-estate. Advocate Wilner holds a major in law from the Tel Aviv University. Nothing herein
should be treated as a legal advice and all issues must be reviewed on a case-by-case basis. She is certified in Israel for the execution
of lasting powers of attorney. For additional details: +972-3-6093609 or at the e-mail: afiklaw@afiklaw.com

1See, for example, On the options to grant options /Doron Afik, Esq., Afik News 420 - https://www.afiklaw.com/articles/a420
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Entonces, ; cuales son mis opciones? /Shelly Wilner, Abogado®

Como “nacidn de statup”, la cuestion de los planes de opciones sobre acciones para empleados (ESOP, por sus siglas en
inglés) en las empresas de high-tech no es algo extrafio para el mundo corporativo israelil. Este tema implica muchos
detalles a los que a veces los empleadores no prestan atencion o no comprenden su importancial. Uno de ellos es el
ejercicio de las opciones.

Una opcion dentro de un ESOP, como cualquier otra opcion en una empresa, es de hecho un contrato entre la empresa
y el receptor de la opcion, en virtud del cual la empresa ofrece comprar acciones de la misma dentro de un periodo
determinado y a un precio determinado. La opcion se vuelve especialmente atractiva cuando la empresa se vuelve
publica, de modo que las acciones son negociables, y ciertamente cuando se trata de una empresa en crecimiento cuyo
valor de las acciones esta subiendo. Las fechas de ejercicio de las opciones se estipulan en el ESOP de la empresa y en
el contrato de opciones celebrado en virtud del mismo (y la redaccion correcta de ambos, por un abogado con experiencia
en la materia, es vital para evitar disposiciones contradictorias), y estos suelen estipular un mecanismo de adquisicion de
derechos segtin el cual no es posible ejercer todas las opciones inmediatamente, sino solo después de un periodo
determinado y/o el cumplimiento de ciertos términos y condiciones, y generalmente expiran (si no se ejercen) varios
meses después de la finalizacion del empleo (o inmediatamente, si el empleado fue despedido en circunstancias de
incumplimiento del contrato).

En el caso que se discuti6 en el Tribunal Laboral Regional de Tel Aviv-Yafo en julio de 2024, se desestim6 una demanda
presentada por un ex empleado de una empresa de alta tecnologia para ejercer opciones varios afios después de su
despido. No obstante, el Tribunal enfatizd que existe una obligacion de la empresa de informar al empleado de su
derecho a ejercer la opcion y especificar los plazos. Otro ejemplo es un caso discutido en el Tribunal Superior de Justicia
en abril de 2008, relacionado con una empresa israeli de nueva creacion que fue adquirida por Microsoft Global y se
constituyd como una division de Microsoft Israel. El acuerdo de fusion estipulaba que las opciones se convertirian en
opciones de Microsoft. El empleado sostuvo que fue despedido para evitar que ejerciera las opciones, pero el Tribunal
Laboral Nacional decidi6 que la rescision se realizé debidamente y que, dado que su trabajo termind varios meses antes
de que se otorgaran las opciones, en virtud de los acuerdos especificos que regulaban el derecho en el plan de opciones
de Microsoft, no tenia derecho a ejercerlas.

Otro asunto importante es la fecha a partir de la cual se cuenta el plazo para ejercer la opcion. En un asunto discutido en
el Tribunal Nacional del Trabajo en agosto de 2009, sobre un empleado que fue contratado por un periodo determinado
pero fue despedido antes de que el periodo terminara, el Tribunal determiné que la fecha a partir de la cual comienza el
periodo en el que puede ejercer las opciones después de la terminacion es el final del periodo establecido previamente
acordado y no la fecha real de terminacion. Esta decision también puede ser de gran importancia en el caso de que un
empleado sea despedido indebidamente (por ejemplo, sin previo aviso) y pueda alegar que el periodo debe contarse a
partir de la fecha que deberia haber sido la fecha correcta de terminacion.

En conclusion, los contratos de opciones a veces parecen estandar, pero son un conjunto complejo de contratos cuya
redaccion puede ser crucial. Por lo tanto, al redactar un plan de opciones, al asignar opciones y también al despedir a
empleados que tienen opciones, es extremadamente importante consultar a un abogado que tenga experiencia en la
materia, asi como en leyes corporativas y laborales, y que sepa como construir un conjunto sincronizado de acuerdos,
pero también manejar cuestiones delicadas de despido de empleados que tienen opciones.

“Shelly Wilner, Adv. is an attorney in the office of Afik & Co. (www.afiklaw.com). Her practice focuses primarily on the commercial and corporate
law, litigation and real-estate. Advocate Wilner holds a major in law from the Tel Aviv University. Nothing herein should be treated as a legal advice
and all issues must be reviewed on a case-by-case basis. She is certified in Israel for the execution of lasting powers of attorney. For additional details:

+972-3-6093609 or at the e-mail: afiklaw@afiklaw.com
1Ver también: Sobre las opciones para conceder opciones/Doron Afik, Esq. - Noticias de Afik 420 - https:/es.afiklaw.com/articles/a420
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