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Afik & Co. marks the date of demise of American guitarist, songwriter and singer James Marshall "Jimi" Hendrix

(November 27, 1942 — September 18, 1970), widely regarded as the greatest guitarist in the history of popular
music and one of the most influential musicians of the 20th century.
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An Escrow in Real Estate — Let’s See You Prove that You Don’t Have a Sister.../ Yair Aloni, Adv.
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An article on the holding of real estate in escrow
for a family member without recording this in the
land registry and whether this has an validity.
The article was written by attorney Yair Aloni of

Aflk & CO. The article in English may be found at the link:
https://www.afiklaw.com/articles/a422
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Legal Updates
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A minority shareholder will not be entitled to a veto if he lacks the skills to manage the company.
Read more at: http://www.afiklaw.com/updates/16792
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Even if all international transactions documents were in Hebrew an Israeli Court may refuse to
handle a dispute. Read more at: http://www.afiklaw.com/updates/16794
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When company management avoids filling a lawsuit for invalid reasons shareholders may sue on
behalf of the company. Read more at: http://www.afiklaw.com/updates/16796
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Acceptance of an offer with an addition or change thereto is an indication of a lack of contractual
intent to enter into the agreement. Read more at: http://www.afiklaw.com/updates/16798
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In the absence of a written agreement a relator is not entitled to brokerage fee even when the client
is a business. Read more at: http://www.afiklaw.com/updates/16807
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A contractor is not allowed to demand from apartment purchasers within the framework of the

"Mehir Lamishtaken" program linkage differences contrary to the contract. Read more at
http://www.afiklaw.com/updates/16802
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A memorandum of understanding for the sale of a residential house that does not include
essential details for the transaction shall not be enforced. Read more at: http://www.afiklaw.com/updates/16804
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Afik News is the bi-weekly legal and business Israel news bulletin published by Afik & Co. (www.afiklaw.com). Afik News is sent every
second week to an audience of thousands of subscribers worldwide and includes concise professional data on legal and business Israeli
related issues of interest to the business community in areas in which the Afik & Co. firm advises. For removal (or joining) the mailing list
please send an email to newsletter@afiklaw.com with the title “Please remove from mailing list” or “Please add me to the mailing list.” The
Afik News bulletin is copyrighted but may be freely transferred provided it is sent as a whole and without any changes. Nothing contained
in the Afik News may be treated as a legal advice. Please contact an attorney for a specific advice with any legal issue you may have.
For previous Afik News publication see http://www.afiklaw.com
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An Escrow in Real Estate — Let’s See You Prove that You Don’t Have a Sister.../ Yair
Aloni, Adv.
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An article on the holding of real estate in escrow for a family member without recording this in the
land registry and whether this has an validity. The article was written by attorney Yair Aloni of Afik
& Co. Yair Aloni is a partner at Afik & Co., Attorneys and Notaries (www.afiklaw.com),
emphasizing on commercial and civil law, including real estate, litigation, tenders and
administrative law. He is certified in Israel for the execution of lasting powers of attorney. The artice

in English may be found at the link: https://www.afiklaw.com/articles/a422
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A minority shareholder will not be entitled to a veto if he lacks the skills to manage
the company

A shareholder in a company contended oppression by the other shareholders and demanded to have a right
of veto in the board of directors in order to prevent its continuation and transfer all the powers of the board
to him, even though he had never been involved in the company's affairs and lacks to skills to manage it.

The Court rejected the claim and stated that the shareholder's demands would harm the management of
the company. Oppression is a situation of unfair distribution of the corporation's resources or unequal
distribution of its profits, while harming the legitimate expectations of the minority shareholders.
Nevertheless, there may be situations in which the negation of these expectations does not amount to
oppression that justifies action to remove it. Here, the company has operated for many years without the
active participation of the shareholder. In addition, he does not have the skills and experience to manage
the company. Therefore, accepting the shareholder's demands may harm the company's operations and
therefore also the majority shareholders and should therefore not be met.
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Even if all international transactions documents were in Hebrew an Israeli Court
may refuse to handle a dispute

An lIsraeli entrepreneur was surprised to discover that Israeli investors with whom he had conducted
advanced negotiations for the joint purchase of real estate in Greece had purchased it themselves, contrary
to their statements to him and the agreement between him and the Greek property owner.

The Court accepted the investors’ motion to strike-out the claim, due to the Israeli Court not being the forum
of convenience for hearing the contentions. As a general rule, the Israeli Court has international authority
to hear disputes brought before it, unless it determined not exercise this authority, inter alia, due to the fact
that the local forum is not the forum of convenience. In order to determine whether Israel is the forum of
convenience for settling a dispute, three sub-tests have been established, the primary of which is the "most
affiliations" test, which examines which legal forum has the most significant and substantial connection to
the dispute between the parties and to which the most affiliations lead. Here, it is not a brokerage agreement
between lIsraelis but a dispute based on an agreement for the joint purchase of real estate in Greece, a
transaction that had it been concluded would have been subject to Greek property laws and therefore the
Greek court is the natural forum for its settling. Additionally, the owner of the real estate is a missing party
who is essential for settling the dispute, and he can only be compelled to testify by a Greek Court. The mere
fact that the language of the documents exchanged between the parties is Hebrew stems solely from the
fact that it is both parties’ mother tongue and cannot be deemed, by itself, an affiliation to the Israeli forum.
Therefore, the forum with the most affiliations to the conflict is the Greek forum.
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When company management avoids filling a lawsuit for invalid reasons
shareholders may sue on behalf of the company

Shareholders in a public corporation sought disclosure of documents in order to consider filing a lawsuit on
behalf of the company against the corporation's management company, for the purpose of recovering the
management fees.

The Court accepted the motion and determined that in certain cases a shareholder may file a claim on behalf
of the corporation and therefore documents need to be disclosed. As a general rule, the decision whether
to file a claim on behalf of the corporation rests with the bodies that manage the corporation's affairs and
the shareholders have no power or ability to influence the corporation 's decisions in exercising its power of
claim except within the framework of their powers in the corporate institutions. The exception to this rule is
in cases where there is a concern that the corporate management will refrain from filing a lawsuit due to
conflicts of interest, or when the cause of the corporation’s lawsuit concerns the breach of the duties of those
managers towards it. Here, the shareholders contend that there was a flaw in the approval process of the
corporation's management agreement and therefore the management company must refund the
management fees to the corporation, a fact that places the management company in a conflict of interest
regarding the decision to file a lawsuit against itslef. Because between a shareholder who seeks permission
to file a derivative claim and the corporation there are inherent information gaps, a preliminary procedure of
disclosure is required so that the shareholder may make an informed decision regarding the justification for
filing the claim.
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A signatory to a document will be deemed to have understood and agreed to the
contents even if such were written in a language he does not understand

Israeli investors entered into an investment agreement in a Mexican company for the purpose of promoting
a real estate project in Mexico. The agreement was written in English while the appendices attached thereto
were in Spanish.

The Court determined that the language in which the documents were written cannot serve to release the
investors from the obligations they have assumed. A signee is presumed to have read the document
executed by him and understood and agreed to its contents. If the signee did not do so, then this does not
absolve him of the obligation he undertook in that document. This presumption applies even when the
signee is illiterate or the document is in a language foreign to him. Here, the documents were indeed written
in languages the investors may not understand, but at the same time the investors were given the opportunity
to understand the nature of the engagement and the content of the documents they signed. Moreover,
these are not trivial agreements that are made frequently without the signee paying much attention to their
exact content. Rather this was a transaction where considerable sums of money were transferred for the
purpose of investing in a foreign company on a distant country, and therefore the contracting parties have a
basic responsibility and obligation to understand the nature of the transaction. Hence, the investors cannot
simply waive their contractual obligations even if the agreements were written in a language they do not
understand.
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In the absence of a written agreement a relator is not entitled to brokerage fee even
when the client is a business

Realtors sought to receive a brokerage fee for real estate brokerage services they provided to the Chinese
embassy in purchasing of real estate, all despite the absence of a written brokerage fee agreement.

The Court dismissed the relators claim due to the absence of a written brokerage fee agreement. A realtor
will not be entitled to brokerage fees unless the customer executed a brokerage fee agreement containing
all the details required by law. While the reasoning for a mandatory written agreement is primarily the
regulation of the real estate brokerage field and protection of private apartment buyers, the law does not
distinguish between a business client and a private client. This is both to the difficulties in classifying clients
(e.g. when it comes to "small" business entities) but also because even in a transaction between a relator
and a large business entity, often the relator still has the upper hand when it comes to experience and
expertise. Hence, even in such cases, the protection provided to the clients should not be offhandedly
removed. Here, highly experienced relators agreed to provide real estate brokerage services to the Chinese
Embassy, while agreeing in advance that no brokerage fee agreement would not be drafted. Therefore,
they are not entitled to a brokerage fee and their client being a business client does not affect that outcome.
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A contractor is not allowed to demand from apartment purchasers within the
framework of the "Mehir Lamishtaken" program linkage differences contrary to the
contract

Purchasers of an apartment as part of the "Mehir Lamishtaken" governmental housing program were
required to pay additional linkage differences in the amount of approximately ILS 15,000 as a precondition
for receiving the apartment, after the contractor become aware that the base index specified in the contract
with the purchasers is incorrect and does not correspond to the index specified in the tender according to
which the contractor was awarded.

The Court accepted the purchasers' claim and held that the additional interest charged from them is to be
repaid by the contractor. Contracts are interpreted according to the parties’ intentions, as is evident from
the language of the contract and its circumstances. However, not all contracts are equal, and it is also
necessary to examine who are the parties and in which circumstances they entered into a contract. Here,
the language of the contract was clear and stated that every payment on the account would be linked to the
index from the day the agreement was signed until the day of payment while the rate of the base index is
January, 2021, but according to the terms of the tender, in which the contractor won the opportunity to
establish the project and market it, the linking of the base price was supposed to begin November, 2020.
However, because the purchasers were not a party to the tender and were not exposed to the many
documents included therein and bearing in mind that all the data and professional knowledge were with the
contractor's staff, who have superior resources and means over the purchasers, such circumstances are
not justifying a deviation from the language of the contract, to the detriment of the purchasers, who are the
weaker party in this transaction. Therefore, the contractor must refund the purchasers.
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A memorandum of understanding for the sale of a residential house that does not
include essential details for the transaction shall not be enforced

Parties signed a memorandum of understanding (MOU) for the sale of a luxury house in Caesarea, in the
amount of ILS 11 million (in which there is many valuable items), subject to signing an agreement. An
agreement was never signed and the potential purchasers demanded to enforce the MOU, which they
contending to be a binding agreement.

The Court rejected the claim and held that the MOU was not a binding agreement. A document titled "MOU"
may be deemed a binding agreement or a non-binding phase during negotiations. In order for the MOU to
be deemed a binding agreement, it must show the parties' intention to enter into a binding agreement and
specificity (i.e., include the essential details of the transaction). Missing details cannot be completed when
there is an express or implied disagreement between the parties regarding those missing details. Here, the
MOU lacks the necessary details for the transaction and key issues remain unaddressed, such as: aspects
of tax payments; a mechanism to ensure the payment of the tax; the date of delivery of possession and the
date of transfer of ownership; reference to construction defects; registration of a cautionary note, etc.
Moreover, the parties did not see the MOU as a 'binding agreement' whereas no consideration was paid,
the 'transaction' was not reported to tax authorities and the parties did not reach an agreement regarding
the list of items to be sold to the purchasers, which is an essential detail that cannot be completed, inter alia,
because it has a direct impact on the price of the property (as opposed to movable property) and therefore
also on the amount of the tax. Therefore, the parties did not see the MOU as a binding agreement and shall
not be enforced.
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An Escrow in Real Estate — Let’s See You Prove that You Don’t Have a Sister.../ Yair Aloni, Adv.

What is the status of an intra-family settlement made orally many years ago in which it was agreed that real estate
would be registered under the name of a family member who is not really the owner? For example: a brother decided
to register land under his sister's name, due to financial difficulties he was in, in exchange for the sister's oral promise
that when the time comes, she would register the rights to the house, built on the land, back to his name. The brother
lived with his family in the house for decades and they used it as their own. After the brother's demise, a family
conflict broke out and the sister refused to keep her promise to the heirs, contending that the house was registered
under her name in the land registry (the "TABU" registry) and therefore belonged to her. The heirs, however,
contended that the wording of the land registry does not reflect the true ownership of the house and the sister served
only as an "escrow agent" for the deceased brother. Under what conditions can the registration in the land registry
be overcome?

Escrow in real estate is an affinity to a property under which an escrow agent holds or acts on it for the benefit of a
beneficiary or for another purpose. Israeli law does not impose an obligation to draw up a written document in order
to create an escrow in real estate, as opposed to making a transaction in real estate, where the existence of the escrow
is not conditioned on recording of any sort. Therefore, there is no obstacle for a real estate asset to be held in escrow
for the beneficiary when the rights in the land registry are recorded under the name of the escrow agent, especially
when it comes to relationships between family members characterized by special trust relationships that often lead
to the conclusion of a binding settlement in informal ways.

However, in the absence of a written settlement or evidence regarding the intent of the parties, things may get
complicated over the years as the starting point in the Israeli Land Law is that recording in the regulated land registry
faithfully reflects the rights of the parties and is conclusive evidence to its content. Sometimes, the Court may hold
after many years that the parties intended to create a fiduciary relationship, even if there is no written arrangement
that explicitly states this (as often happens when it comes to intra-family arrangements), and this considering the
parties conduct and the nature of their relationship over the years based on evidence and testimonies presented before
it. The example at the preamble hereto is a case heard in the Tel Aviv Family Court in May 2024, in which it was
held that the sister (in whose name the rights to the house were registered) is not an owner but an escrow agent. The
house was purchased for an older brother in a family of Persian origin, where the elder had a respectable status, with
the financial assistance of his mother and sisters and the registration in the land registry did not reflect the true
ownership of the house, as could also be learnt from the fact that the deceased and his family lived in the house for
over 25 years without a rental agreement or payment and treated it as its own, including towards third parties.

There is no doubt that a contention against a recorded right requires an increased burden of proof, even more so when
the contention is made by the heirs of a rights holder who died after many years (sometimes after decades), which
adds even more evidentiary difficulty, inter alia, due to loss of relevant documents (that were not saved or lost),
relevant witnesses who are no longer alive, etc. Therefore, in case of a family dispute concerning the nature of the
rights in the land, it is advisable not to bury your head in the sand, but to get a head of this while still can by taking
an appropriate procedure, either by submitting a lawsuit to the Court or through an alternative dispute resolution
mechanism, for the purpose of regulating the rights.

In any case, before taking a legal procedure of any kind, it is advisable to consult a lawyer who deals in the field for
assistance in evaluating the existing evidence or compiling the required evidence, such as: an orderly documentation
of all existing records and documents, documentation of the statements of relevant witnesses by various means, a
notarial affidavit, the collection of recorded testimony, the recording conversations etc., this is to ensure that when
the day comes it will be possible to clearly prove the intentions of the parties and the status of the rights in the land
in a manner that corresponds to reality. It is certainly important to use an experienced lawyer when registering rights
in the family in the name of someone who is not the owner from the beginning, in order to produce correct documents
that will prevent accidents tax or disputes in the future.

“Yair Aloni is a partner at Afik & Co., Attorneys and Notaries (www.afiklaw.com), emphasizing on commercial and civil law,
including real estate, litigation, tenders and administrative law. He is certified in Israel for the execution of lasting powers of attorney.
Nothing herein should be treated as a legal advice and all issues must be reviewed on a case-by-case basis. For additional details:
+972-3-6093609 or at the e-mail: afiklaw@afiklaw.com
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