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Afik & Co. wishes a happy Jewish new year and hopes for a year of unity, peace and mutual respect.
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Afik & Co. vous souhaite une bonne année juive et que ce soit une année d'unité, de paix et de respect mutuel.
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Equal and Equal More - Unequal Corporate Board Voting Power / Gilad Bar-Ami, Adv.
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An article on the possibility of granting different
voting rights in the board of directors of a
company. The article was written by attorney
Gilad Bar-Ami of Afik & Co. Thearticlein English may be found

at the link: https://www.afiklaw.com/articles/a423
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Generally who did not execute a bill of lading shall not be entitled to receive a lien on a vessel that
caused damage to the Cargo. Read more at: http://www.afiklaw.com/updates/16829
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When the board of directors opposes a lawsuit in the company’s name a shareholders may have
a rlght to sue on its behalf. Read more at: http://www.afiklaw.com/updates/16831
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In a derivative suit at a public company the demand for a non-Israeli company claimant to file
security for costs will be more lenient. Read more at: http:/www.afiklaw.com/updates/16833
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In order to be able to claim expectation compensation in addition to liquidated damages this must
be eprICItIy stated in the agreement. Read more at: http://www.afiklaw.com/updates/16835
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A will made under unfair influence of one of the heirs shall be deemed invalid. Read more at:
http://www.afiklaw.com/updates/16837
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If there is a doubt an employment agreement will be deemed for an indefinite term. Read more at:
http://www.afiklaw.com/updates/16839
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A memorandum of understanding for the sale of a residential house that does not include
essential details for the transaction shall not be enforced. Read more at: http://www.afiklaw.com/updates/16841
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Afik News is the bi-weekly legal and business Israel news bulletin published by Afik & Co. (www.afiklaw.com). Afik News is sent every
second week to an audience of thousands of subscribers worldwide and includes concise professional data on legal and business Israeli
related issues of interest to the business community in areas in which the Afik & Co. firm advises. For removal (or joining) the mailing list
please send an email to newsletter@afiklaw.com with the title “Please remove from mailing list” or “Please add me to the mailing list.” The
Afik News bulletin is copyrighted but may be freely transferred provided it is sent as a whole and without any changes. Nothing contained
in the Afik News may be treated as a legal advice. Please contact an attorney for a specific advice with any legal issue you may have.
For previous Afik News publication see http://www.afiklaw.com
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Equal and Equal More - Unequal Corporate Board Voting Power / Gilad Bar-Ami, Adv. ‘
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An article on the possibility of granting different voting rights in the board of directors of a company.
The article was written by attorney Gilad Bar-Ami of Afik & Co. Gilad Bar-Ami is senior lawyer at
Afik & Co., Attorneys and Notaries (www.afiklaw.com), focusing primarily on commercial law,
corporate law, telecommunications law (transactions and regulation), international transactions
and imports. The article in English may be found at the link: https://www.afiklaw.com/articles/a423
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Generally who did not execute a bill of lading shall not be entitled to receive a lien
on a vessel that caused damage to the cargo

An importer of oils contended that the ship’s owner is responsible for the damage caused due to a
malfunction in the loading of the cargo, which caused the ship to transport only part of the cargo and
therefore it is entitled to arrest the ship until the debt is paid. However, the bills of lading that arrived in Israel
were not under its name, but with the name of the oil supplier who undertook to transport the cargo.

The Court held that the importer has no right to arrest the ship. Israeli law enables the arrest of a ship in
Israel in order to recover from it or the funds deposited for its release, if a cause can be shown against the
owner of the ship, its crew, its captain or whoever is authorized to obligate the ship and this to avoid the
need to pursue and locate the owners of the ship. After the arrest of the ship, the lawsuit against the ship
can be discussed, and if it is accepted, the sale of the ship can be ordered and the debt paid from the sale
proceeds. However, the law establishes a limited list of gounds for which a ship can be arrested.. Here,
the risk of damage to the cargo was not transferred to the importer because the bills of lading stated that
the risk of damage to the cargo rests with the supplier. Therefore, the importer does not have the status of
a creditor and is therefore not entitled to a arrest the ship.
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When the board of directors opposes a lawsuit in the company’s name a
shareholders may have a right to sue on its behalf

A shareholder sought to sue a management company in the company’s name because he contended that
the agreement with it was unduly extended and later ratified by the company's board of directors. The
shareholder did not contact the board of directors before filing the claim.

The Court held that the shareholder may sue on behalf of the company. When there is concern that the company's
institutions, such as its board of directors, are being managed in a manner that is not in line with the company's
interests, a shareholder has the right to sue on its behalf as long as it has a basis and the claim’s management is
for the company's benefit, and in certain cases even without a prior application to the board of directors. Here, the
fact that the board of directors approved the agreement as such is an objection to filing a claim and therefore the
shareholder has the right to sue on the company’s behalf without first approaching the board of directors.
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In a derivative suit at a public company the demand for a non-Israeli company
claimant to file security for costs will be more lenient

A foreign company which is a shareholder in an Israeli public company sought to file a derivative suit on behalf
of the company which allegedly compromised in a settlement not in the best interests of the Israeli company.

The Supreme Court rejected the motion of the Israeli company for the foreign corporate claimant to deposit a
guarantee for its costs as a precondition for the procedure and determined that there is no obligation to deposit such
guarantee for the process to approve the derivative suit. In order to justify granting shareholders the right to pursue
a lawsuit on behalf of a company which did not exercise its right to sue due to a conflict of interest between the
interest of the company and the interests of its directors, there should be a reviewas to whether there is a cause of
action for the company, whether the pursuit of the derivative lawsuit is in the best interest of the company and
whether the shareholders are acting in good faith. While foreign companies are usually required to deposit a
guarantee, in the case of a derivative suit, a balance must be made between the desire to ensure the company's
ability to be reimbursed if the suit fails and the public interest of removing obstacles for shareholders wishing to act
on behalf of the company, if necessary. There is a public interest in granting shareholders the right to act on behalf
of the company in the appropriate cases and to sue third parties on its behalf in order to create a deterrent that
encourages office holders to observe the norms established by law and especially when the company is a public
company (as opposed to a private company which is a kind of partnership in which the shareholders can generally
also file lawsuits personality against each other). However, when the plaintiff is a foreign company, the main difficulty
does not arise from its financial situation, but from the burden involved in the need to recover the expenses - if they
are ordered - from a company that is not in Israel, and therefore the emphasis should be on the possibility of
recovering from the non-Israel company the expenses from assets it has in Israel. Here, when examining the usual
tests for justifying the demand for a guarantee, it is evident that the foreign shareholder has a clear financial capacity,
and in light of the public interest in removing the obstacles to the filing of claims by such shareholders, there is no
justification for requiring the foreign shareholder to deposit a guarantee.
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In order to be able to claim expectation compensation in addition to liquidated
damages this must be explicitly stated in the agreement

A tender holder sought to receive expectation damages, which are damages in the amount of profit had the
agreement been enforced, from a tender winner who breached its obligations under the tender, even though
it had already forfeited the bank guarantee that the tender winner had provided.

The Supreme Court rejected the tender holder contention and determined that the language of the tender
does not allow the tender holder to seek expectation damages in addition to the forfeiture of the guarantee.
A guarantee that is required as a condition for participation in the tender and can be forfeited in the event of
failure to fulfill the winner obligations, is deemed liquidated damages. As a general rule, a party entitled to
liguidated damages for breach of contract must choose between claiming all the actual damages it is entitled
to and the liquidated damages. Eligibility to claim liquidated damages in addition to compensation for the
actual damage requires an explicit statement in the agreement that it will be possible to claim expectation
damages in addition to liquidated damages, in order for the other party to clearly understand that there is a
change to the provision of the law and plan its steps accordingly. Here, the tender stipulated that the
forfeiture of the guarantee does not constitute a waiver of other rights but did not explicitly state that it will
be possible to forfeit and claim expectation damages and the tender holder forfeited the guarantee
immediately upon the formation of the breach. Therefore, in the absence of an explicit statement that both
remedies can be claimed together, and because the tender holder has already chosen to forfeit the
guarantee, it is not entitled to claim compensation in addition thereto.

N7109 AUN'N D'YAI'D TRX 7¥ MAIN 'N72 AYSYn NNN QDAY ANIY

'X79 DN NY'A NVDIYA 1D ,|I'YY? IUXRIA NNdWn "1'My’7 vown N1 ,17.09.2024 'w "1 'w 'n 4908-05-22 yn

NN .0'9NIYAN DN'T?' 8 1WA NN DYI AW INIXK WY 0NN TAXR NN D , VA7 N2 ,N'TTN NXIX N0 AIT
DWY7 ,NVUN NNIND 2 21701 NI M7, NMTIVI0 OXN NP NINE DTN IRY 7N NX 2¥1 DN TNX 75N
.T'N'N NININ XIN D L,VA171 N2 nYTN AXIX NION

NXIX DX D VAl ' pZine .nlixnn 2V 07109 NYOWN 7w NININAN AXRIXD IR 709 VOYWNN N2
n,7'7 IX NNIX 7WY ' DX DTN 1T 21 ,N'NN IX N712NN ,N2AIN 'M72 NYSYWN ,0I'K ,01IN NN NNWYIY
wAal'n ANl n"MYn aXIxXN TVina N'vd X71 N'TIV'O NN NIIXAN L1122 .701AN ,NND>MWA ,7'7n ANKX 91X

.N7109 N"MIWN DNIXN P 2V .ANIXD NN TYINA N 21 " T 1Y NN 'A'0pX |DIKA 2IYnN '

A will made under unfair influence of one of the heirs shall be deemed invalid

A couple drafted a mutual will, in which it was set that when one of them passed away, the other would
inherit him, and upon his demise, their 8 common children would inherit. When the husband passed away,
one of the sons took advantage of the distance of the other children and the mother being nursed,
incompetent and dependent on him at the time, in order to prepare a new will in which he was the sole heir.

The Court invalidated the late will due to improper influence on the testator. Israeli Law of Inheritance states
that a provision of a will made due to coercion, threat, unfair influence, trickery or fraud, as well as one that
entitles the person who prepared it, or otherwise took part in its preparation, shall be annulled. Here, the
testator was legally incompetent at the time of the second will and the heir son was actively involved in the
selection of the lawyer and was also present at the time of executing the will. Therefore, the second is
invalid.

nax? mYa Ty DDIFD'T nTiND AYN' nOoYn DOO0N D'TTXN nnd>on7 "UNa 1790 D"'j?7 DX

72'0 NUSIYN ,N12'7 LI DT DXR'WIN ,NTIAY? ¥IRD TN N2 ,06.09.2024 n"ya axira anmixna 1 NEGESTY GEBRE 21140-03-23 y'y
TINNTIT MY1 22 (D'P'0Yn) 12X NA'X1 WO ["0YIA7'T N1W 22 (DTAI) 12X DAY PR™7ID WIN VDIV ,N71I0IN-QITIT

NN N72P7 NN97 "7an [IMNa NTAW P'oyn' DTN ND NNAN N7TN Dd0NA NIYIXY NPOYNN NdIZN DN
.NTIAY NPoONY

.NAIXP 'M72 N9IENYT NPOYIN NTAYN D Yapw INKYT "D K7W DNI0'97 NTAWN N0 NX 72 |'Th N2
NTINY .DPIOYNNI TNONN N"YYNN W DX DNI0'D NN N7ap K77 1NN DAY 1097 7'0yn 7V 10IX pInn
NTIAY NTINY )0 7V T'OPn7 W' D Divn .N17'A0 M7 DTN NI'5WN NIXXIN W' NAIXPZ N9IPNY Ty
72T NTINT DTTYN 7W DYTINN NNJ0NN NIX NN NN QW' 'YNYNn-TN DY MR NAIXP N9IPNYT WK
NTIN NTIAYN NTIN 7¢ IND (117 90 DX LXIDN N0 NT ["YA 790 70 .0NXY 7V 07011 DN YW NIAINN




N2y 0TX N2 NNANA NTIAY ATIN 7Y NANNY ,ARINMAN NNNTY ,NTAIYA NN LR NN 'M72 n9Ipny
["I¥ X7 ,"2VN N0 71 MY D'P'1ITAN DDIRNN ,NRT DY .0'WTIN 9 7 A'fnn NNTRYY "YYW N1Mamal
'0N' NOIPNN DINQ D I K71 7V19] 'oynin 78N X71 DTRN ND NNAN 78X X'N Nj7OYNN NOIZN D 0d0N2
NN'YR NTIAY NOIPNY N TTN AYNNN D'TTAY NIzoNY7 72107 nYpn , 02T A17'Y .0N™MyN 1ypRo' nTIavn
'N72 NTIAY NOIPNYT DO0N NYPNN DFTTYN D YAR' 790 7W NIjzna 1'97 7700 7n dwni D'YTIN NYWN N2
N2 X721 M0 17002 NNPoyN D'l NNXYN N7 NN'NOoN X7 NTAIYN W NNZOYN NSIZN ,)2'97 .NaIXy?

bV ebhinl bl

If there is a doubt an employment agreement will be deemed for an indefinite term

At the end of the employment period specified in the agreement, a human resources company ceased to
employ a pregnant employee without applying for a work termination permit.

The Labor Court accepted the employee's contention for unlawful termination after determining that the
employee was employed for an indefinite period. Israeli law prohibits an employer from terminated a pregnant
employee without first obtaining a termination permit from the Minister of Industry, Trade and Employment. A
fixed term employment contract has unique and unusual legal implications. For this reason, it must be ensured
that a personal employment contract for a fixed term as mentioned, will be unequivocal, and clearly reflect the
parties’ informed consent regarding the obligations they assume. Any ambiguity in this matter will, therefore,
tip the scales in the favor of the contract being construed as an indefinite term contract. Here, an Eritrean
citizen executed an employment contract in Hebrew and Tigrinya with a human resources company stipulating
that her work would be for a 9 months term. However, the precise dates were inserted only in the Hebrew
version, the contract did not specify that the employment period is with the manpower company and not with
the actual employer and neither was it specified that at the end of that period the employment relationship
would expire. The accumulation of the above makes it difficult to conclude that the parties have mutually
committed to a rigid work period of nine months and therefore the rule that in case of doubt the agreement will
be construed as an indefinite work period agreement - applies. Hence, the employee's employment period did
not end of its own accord and the termination of her employment during pregnancy and without obtaining a
duly issued termination permit constitutes a violation of the law.
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A seller who should have suspected a defect and did not notify the purchaser
thereof may be liable for compensation

A couple purchased an apartment in a condominium with structural defects, which led to the collapse of a
support column and the declaration of the building as a dangerous structure, shortly after handing over
possession of the apartment. The sellers did not know about the structural defects, as the apartment was
rented all these years and they did not visit the place.

The Court accepted the claim and obliged the sellers to pay damages to the purchasers, because they could
have known about the structural defects. A seller owes a duty of disclosure to a purchaser for any
discrepancy arising from material facts that the seller knew or should have known about at the time of the
conclusion of the contract and did not disclose them to the purchaser. Giving a statement about the condition
of the apartment without the seller having checked the condition of the apartment at all, constitutes
negligence and a breach of the duty of disclosure. Here, the sellers stated in the agreement that the
apartment has no defects and/or hidden defects that were known to them and were not disclosed to the
purchaser, and undertook to hand over possession of the apartment when it is in good condition. The sellers
did not know about the structural defects in the building that led to the building being declared a dangerous
structure. However, they were aware that in the past each apartment was required to pay for the
reinforcement of a support column. Although this is a substantial matter, which required a deeper
examination of the reason for which the payment was required, the sellers did not bother to check or find
out the condition of the apartment and the building before the signing date. Therefore, the sellers were
negligent, breached the duty of disclosure towards the purchasers and will therefore compensate them.
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Equal and Equal More - Unequal Corporate Board Voting Power / Gilad Bar-Ami, Adv.’

Unlike other governance systems where, as the residents of Animal Farm (George Orwell, 1945) discovered,
everyone is equal but... some are more equal than others, one of the cornerstones of democracy is absolute
equality before the law. But, what about voting rights in a company's board of directors - will it be possible
for one director to have preferential rights over another director and is there a limit to the scope of privileges
that the shareholders of the company may grant?

Contrary to other laws which seek to form a clear and exclusive path for conduct with regards to the matters
regulated therein, alongside several instructions and guidelines set as default options, the Israeli Companies
Law provides the shareholders of a company extensive freedom in setting the structure of the company and
the manner of its conduct, under the principle of freedom of contracts and its application onto the company's
articles of association. However, there are non-dispositive provisions in the law, including those concerning
the powers and duties of the board of directors.

An example for one such provision, which exemplifies the aforementioned tension between contractual
freedom and the non-dispositive corporate governance rules, is the director’s duty to exercise independent
judgment in his vote on the board. At first glance, this is a directive that is only relevant for voting according
to instructions from a third party or in accordance with a voting agreement contrary to his discretion but what
is the law where a director votes according to his independent discretion, but due to the provisions set forth in
the articles of association, his vote expressing that discretion has no weight in influencing the decision that
will be made and ultimately the conduct of the company. Can it be contended that the articles of association
enabled him to vote according to his discretion and are therefore in compliance with the law or is a substantial
compliance with the duty to exercise discretion is required, hence a decision absent the potential to affect the
company's activity should be deemed noncompliance? In a case heard at the Israeli Supreme Court in
November, 2009, the Court discussed the right of a director to exercise an articles of association set veto right
and its was found that granting a veto right on certain decisions of the board of directors does not prevent the
board from exercising its discretion, but rather that the resulting decision is subject to additional approvals.
However, in a case heard in the Supreme Court in August, 2022, the Court (whilst differentiating between the
reality of unequal voting power or even a right of veto and a situation in which the directors’ discretion is
completely nullified by the decision-making power given to a single director) held that although the provisions
of the law allow for a reality in which the external directors constitute a minority on the board of directors,
they do not allow their influence on decision-making in this company to be completely eliminated. In that
case, a company that functioned as a general partner in a public limited partnership stipulated in its articles of
association that the decision-making in professional matters rests in the hands of a specific person — an action
that due to the fact that the law requires a public company to appoint external directors, is illegal, as it nullifies
the discretion of such directors. However, it should be noted that contrary to the clear rule that was set by the
Court regarding nullification of the external directors’ discretion, the Court did not set a similar rule in relation
to directors who are not external directors and contented itself with harshly criticizing such nullification.

Thus, while at first glance the law grants shareholders unlimited contractual freedom to regulate the
management of the company by drafting the articles of association, further consideration shows that this
freedom is subject to many limitations and non-compliance may lead to the disqualification of the articles of
association and even dissolution in fact of the company. Therefore, even at the incorporation stage, it is
essential to retain the services of a lawyer who is knowledgeable in companies law and is well versed in
drafting articles of association.

*Gilad Bar-Ami is senior lawyer at Afik & Co., Attorneys and Notaries (www.afiklaw.com), focusing primarily on commercial law,
corporate law, telecommunications law (transactions and regulation), international transactions and imports. For additional details:
+972-3-6093609 or at the e-mail: afiklaw@afiklaw.com
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