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Afik & Co. marks the date of birth of birth of American singer and actor Elvis Aaron Presley (January 8, 1935 -

August 16, 1977) - the "King of Rock and Roll" and one of the most significant cultural figures of the 20th century.
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'Do's' and 'Don'ts' When Participating in a Tender Proceeding / Yair Aloni, Adv

MNNN DX 7KW NITTN2 DTN Y77 XYW NN

aowa wmxnn nx . NIYI P'OX TIwNN 198 'R T"1Y 2Nd
http://he.afiklaw.com/articles/a430 :N1w'pa Xixn7 N1 Navn

An article on the subject of tender rules in the
State of Israel. The article was written by Adv.

Yair Aloni of Afik & Co. Thearticle in English may be found at the
link: https://www.afiklaw.com/articles/a430
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License to sell medicinal cannabis may be denied in case of mismanagement but subject to a
hearing. Read more at: https://www.afiklaw.com/updates/17109
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A member of an NGO committee who received payment which does not abide by the law will be
required to return them. Read more at: https://www.afiklaw.com/updates/17111
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For piercing the corporate veil in a group of companies one needs to show more than just joint
administrative management. Read more at: https://www.afiklaw.com/updates/17113
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A bank is entitled to refuse to receive funds from banks in Russia due to the international
sanctions thereupon. Read more at: https:/www.afiklaw.com/updates/17115
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There is public interest to publish suspicion of wrong doing by a business to its customers,
suppliers and employees. Read more at: https://www.afiklaw.com/updates/17117
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A tenant who left a property and set up its business in another property cannot contend that the
contract was frustrated due to Covid-19. Read more at: https:/www.afiklaw.com/updates/17119
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When the dispute remains alive, a claim for offset can be raised even after the cause of action’s
statute of limitation period has expired. Read more at: https://www.afiklaw.com/updates/17121
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A realtor who refers a client to purchase an apartment in a receivership proceeding may lose its
entitlement to brokerage fees. Read more at: https://www.afiklaw.com/updates/17123
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Afik News is the bi-weekly legal and business Israel news bulletin published by Afik & Co. (www.afiklaw.com). Afik News is sent every
second week to an audience of thousands of subscribers worldwide and includes concise professional data on legal and business Israeli
related issues of interest to the business community in areas in which the Afik & Co. firm advises. For removal (or joining) the mailing list
please send an email to newsletter@afiklaw.com with the title “Please remove from mailing list” or “Please add me to the mailing list.” The
Afik News bulletin is copyrighted but may be freely transferred provided it is sent as a whole and without any changes. Nothing contained
in the Afik News may be treated as a legal advice. Please contact an attorney for a specific advice with any legal issue you may have.
For previous Afik News publication see http://www.afiklaw.com
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'Do's' and 'Don'ts' When Participating in a Tender Proceeding / Yair Aloni, Adv
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An article on the subject of tender rules in the State of Israel. The article was written by Adv. Yair
Aloni of Afik & Co. Yair Aloni is a partner at Afik & Co., Attorneys and Notaries (www.afiklaw.com),
emphasizing on commercial and civil law, including real estate, litigation, tenders and administrative law.

He is certified in Israel for the execution of lasting powers of attorney. The article in English may be found at the link:
https://www.afiklaw.com/articles/a430
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License to sell medicinal cannabis may be denied in case of mismanagement but
subject to a hearing

A company which operates pharmacies that sell medical cannabis demanded that the Ministry of Health and
the Cannabis Products Unit reverse their decision to deny the company its license to sell cannabis.

The Court held that the decision to deny the license to sell cannabis was reasonable under the
circumstances and there is no reason to interfere with it. A decision of an administrative authority deviates
from the scope of reasonableness only in the event that it was given in excess of authority, by relying on
foreign considerations, is arbitrarily or was made using discriminatory practices. As long as the
administrative decision is essentially a decision which a reasonable administrative authority was entitled to
make, there is no room for the Court to intervene in such a decision, and this applies even more when such
a decision is based on the recommendation of a professional entity. Here, in the audits carried out at the
pharmacies, the Cannabis unit found many irregularities in the conduct of the pharmacy and the pharmacist
justifying the unit's decision to revoke the license. The company was duly heard and its claims were fully
reviewed, despite the fact that the hearing was conducted in writing and not orally and the committee's
decision was made in a reasonable manner and in accordance with procedures, from relevant
considerations and without evidence of arbitrary or selective enforcement. Thus, there is no room for the
Court's intervention in the administrative Authority's decision.
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A member of an NGO committee who received payment which does not abide by
the law will be required to return them

A special administrator appointed as part of a procedure to rehabilitate an NGO due to deficiencies and
irregularities demanded that officers of the NGO will disgorge funds they received as salaries because such
were not approved by the NGO'’s institutions and exceed the amounts allowed under law.

The Court obligated the NGO committee members to disgorge most of the funds. An NGO is a corporation
that is not intended for distribution of profits and which main purpose is not to make profits, and therefore
Israeli law prohibits the distribution of the profits of the NGO to the members of the NGO. In addition, the
law imposes a duty on officers of the NGO to act for the benefit of the NGO within the framework of its
objectives and prohibits an officer from receiving salary except with the approval of the NGO's institutions
and subject to the restrictions set out in the law regarding wages and terms of employment. Here, the
members of the committee acted against the goals of the NGO when they caused its profits to be transferred
to them under the guise of salaries to which they were not entitled, because they were not duly approved
and are in contradiction to the limitation under law. Therefore, they were obligated to return all funds that
were given in breach of the law.
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For piercing the corporate veil in a group of companies one needs to show more
than just joint administrative management

Tenants who received apartments in great delay sought to sue also another company in the group of the
contracting company on the grounds that its shareholders h jointly managed them, used the same offices
and the same accounting services.

The Court dismissed the claim against the other company. A company is a separate legal entity from its
shareholders. Nevertheless, it is possible, under special circumstances, to attribute a company's debt to a
shareholder if the shareholder used the separate legal entity to defraud or deprive a creditor of the company
or in a manner that undermines the company's purpose and while taking an unreasonable risk regarding its
ability to repay its debts. The fact that two companies are part of the same group is not enough as it must
be demonstrated that there was joint conduct economically and substantially, and joint administrative
management is not enough to pierce the corporate veil between them. Here, no mixing of assets between
the companies or fraud or deprivation of creditors was made, and the fact that there was joint administrative
management of the companies, use of the same offices and the same accounting is not sufficient to pierce
the corporate veil.
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A bank is entitled to refuse to receive funds from banks in Russia due to the
international sanctions thereupon

A man was intended to receive child support payments from his ex-wife who lives in Russia, but the
payments were delayed or rejected by the bank due to restrictions arising from international sanctions
imposed on Russia due to the war in Ukraine.

The Court held that the bank's refusal to transfer the funds due to the implementation of its risk management
policy is reasonable, but it should have done so in an orderly and clear manner. The interest of maintaining
the bank's relations with banking corporations and financial entities around the world, maintaining the bank's
stability and the proper operation of the entire banking system, and maintaining Israel's economic and
commercial relations justifies the establishment of policies and procedures in connection with entities that
have been sanctioned by international bodies. The bank is obliged to uphold, adopt and implement risk
management policies of the Supervisor of Banks, and as long as it acts pursuant to such policies, such
action cannot be deemed an unreasonable refusal to provide a service provided the bank implemented the
policy in a consistent, orderly and clear manner. Here, the bank took actions required by the risk
management policy, which the bank is obligated to adopt, and the plaintiff knew well that there is a problem
with the banking system in Russia and that it is not clear how it will be possible to transfer funds from Russia
to Israel. However, the bank acted in a confusing and inconsistent manner, requested unnecessary
information while providing information full of errors, entitling the plaintiff to compensation for the mental
anguish caused by the aforementioned inconsistent conduct.
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There is public interest to publish suspicion of wrong doing by a business to its
customers, suppliers and employees

A marketer of cosmetics entered into a franchise and sales agreement with a supplier. After the relationship
between the parties soured due to allegations of fraud by the parties, the marketer expressed in various
forums, including to clients and suppliers of the supplier, offensive statements regarding the conduct of the
supplier.

The Court held that only some of the statements are indeed defamatory. In the event where a publication
is claimed to be defamatory, the party who made the publication may claim that the statements were
protected due to being true and that there is a public interest in the publication. When it comes to the
conduct between businesses and the suspicion of fraud which has the potential to affect other customers,
suppliers or employees, then there is public interest in informing those about such concerns or acts. The
more the information touches and affects others, the less the right one has to prevent its publication.
However, it must be noted that the publication should be made in good faith, not with the intention of causing
harm, but out of the intention of protecting one’s own interests and protecting others from a similar situation.
Thus, while the marketer was entitled to express its opinion and publicize the conduct of the supplier to its
customers and suppliers, its statements to the supplier's employees that they should look for a new job show
a lack of good faith and intent to harm which are not subject to protection. Therefore, some of the marketer’s
statements amount to defamation that warrants compensation, although minimal compensation as the
supplier did act fraudulently, in a way that tarnishes its own name and reduces its entitlement to
compensation.
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A tenant who left a property and set up its business in another property cannot
contend that the contract was frustrated due to Covid-19

A tenant terminated the rental agreement before expiration of the term and left the property due to the Covid-
19 virus even though the contract could still be partially performed, as the tenant set up the business
elsewhere.

The Court held that the tenant must bear 50% of the rental fees. Frustration of a contract occurs when there
are circumstances that the breacher did not know and should not have known about and could not have
prevented, and performance of the contract under such circumstances is impossible or fundamentally
different from what was agreed upon. In such situation, the breach will not be grounds for enforcement or
compensation. Here, even though the Covid-19 virus was an unforeseen event, the contract could still be
partially performed and it is a fact that the tenant set up business elsewhere. Therefore, the tenant must
bear 50% of the rental fees.
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When the dispute remains alive, a claim for offset can be raised even after the cause
of action’s statute of limitation period has expired

A company sought to offset royalty amounts that were collected in excess from future royalties to the Israel
Land Authority. This was done in light of the fact that the statute of limitation period for the cause of action
for the collection in excess expired and the Israel Land Authority knew that the company maintains its
conviction that the it paid royalties in excess.

The Court held that the company's contention regarding set-off could be heard given that throughout all
those years the Israel Land Authority knew that the company has not waived the royalties’ issue. The right
of set-off is a substantive right that allows a debtor to exercise his right without seeking remedy from the
Court. Although the statute of limitations prevents the Court from hearing the claim concerning a right which
statue of limitation has expired and consequently providing remedy to the affected party, the statute of
limitations does not in itself annules the right itself. Hence, a right holder whose cause of action has become
obsolete is entitled to exercise his right through set-off, but this should be allowed only in exceptional cases,
such as when it was clear to the opposing party that the right holder did not relinquish his right and litigation
between them is expected. Here, we have a party who contends that it was overcharged and whom over
the years did not waive its rights and even transferred data on the subject to the Israel Land Authority as
part of a similar third-party claim. Therefore, it should have been clear to the Israel Lands Authority that she
did not waive her claims on the matter, and therefore, it is appropriate to allow it to raise the claim for offset
even when the cause of action has become obsolete.
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A realtor who refers a client to purchase an apartment in a receivership proceeding
may lose its entitlement to brokerage fees

A realtor demanded brokerage fees from a client who was referred by him to purchase an apartment as part
of a receivership proceeding that included a bidding process. The client refused to pay a brokerage fee, as
the process of purchasing the apartment was not carried out with the involvement of the realtor.

The Court rejected the claim and held that the realtor was not entitled to brokerage fees because he was
not the effective factor in the transaction. One of the conditions for eligibility for brokerage fees under Israeli
law is that the broker was the effective factor that led to the parties entering into a binding agreement. In
order to decide the identity of the effective party in the transaction, one may consider, inter alia, the degree
of intensity of the realtor’s actions, the scope of the interaction with the parties, the number of meetings and
the involvement of the realtor in the negotiations and formulation of the terms of the transaction. Here, the
realtor posted on Facebook information referring to a receivership process in which an apartment is offered
for sale. The realtor did not visit the apartment with the client, did not talk to the receiver about the
transaction, was not involved in the process of submitting the bid, setting the price nor signing the
agreement. In addition, the receivership proceeding is a proceeding that is not under the control of the
realtor but rather under the control of the receiver and therefore the very bidding process in receivership
prevents the realtor from being the "effective party" in the agreement between the buyer and the seller. In
light of this, the realtor is not entitled to the brokerage fees.




