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Afik & Co. marks the day of birth of Professor Daniel Kahneman (March 05, 1934 - March 27, 2024), the
Israeli cognitive psychologist whose research was groundbreaking in the fields of psychology of judgment
and decision-making as well as behavioral economics, and who is the 2002 Nobel Prize laureate in Economic
Sciences.
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The Legal Process for Settling Disputes in Israel: Litigation vs. Mediation/ Yair Aloni, Adv.
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An article on Court proceedings versus
arbitration and mediation, especially in
international disputes conducted in Israel. The
article was written by attorney Yair Aloni of Afik &

CO. The article in English may be found at the link:
https:/Awww.afiklaw.com/articles/a434
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Legal Updates
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Collection proceedings may be opened based on an electronically signed promissory note
authenticated by an approved issuer. Read more at: https://www.afiklaw.com/updates/17395
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Control of the company, by itself, does not constitute a personal interest in a share sale
transaction. Read more at: https:/www.afiklaw.com/updates/17397
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Even if circumstance rendered a publication non-defamatory when made, republication thereof
may be deemed defamation. read more at: https:/www.afiklaw.com/updates/17399

D'"TNI'N D'NYV D'N"pPI nN'YY 0nMIv'on "2 Y7 |I'RY 2100 17N NYOSKN' o'xNI7T'M MUY TAIY NIV T

,I'OINQ Y7020 Y70 1'D 0'NI7'NA NWNN TA 1097 proynY NI N NN 7w 'o01pn 70N RN NITR

:noon nxnpt? Q'YW NTIAY ITU NINNN NIPNOoY7 NniTl NI'RkN Yo nTny IX NI'ITY NYNMy 2"NN 11'KR MUK
https://he.afiklaw.com/updates/17400

Dismissal of an employee who served in the reserves will be possible only if there is no connection

between the dismissal and the army service and special reasons. Read more at:
https://www.afiklaw.com/updates/17401
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An internet platform has an obligation to remove a publication only when it is undoubtedly false.

Read more at: https://www.afiklaw.com/updates/17403
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The existence of another proper forum is not enough, and the contender of inappropriate forum

must demonstrate that the foreign forum is clearly more suitable. Read more at:
https://www.afiklaw.com/updates/17406
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Afik News is the bi-weekly legal and business Israel news bulletin published by Afik & Co. (www.afiklaw.com). Afik News is sent every
second week to an audience of thousands of subscribers worldwide and includes concise professional data on legal and business Israeli
related issues of interest to the business community in areas in which the Afik & Co. firm advises. For removal (or joining) the mailing list
please send an email to newsletter@afiklaw.com with the title “Please remove from mailing list” or “Please add me to the mailing list.” The
Afik News bulletin is copyrighted but may be freely transferred provided it is sent as a whole and without any changes. Nothing contained
in the Afik News may be treated as a legal advice. Please contact an attorney for a specific advice with any legal issue you may have.
For previous Afik News publication see http://www.afiklaw.com
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The Legal Process for Settling Disputes in Israel: Litigation vs. Mediation/ Yair Aloni, Adv.
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An article on Court proceedings versus arbitration and mediation, especially in international
disputes conducted in Israel. The article was written by attorney Yair Aloni of Afik & Co. Adv. Yair
Aloni is a cum laude law graduate and is a partner in the litigation department of Afik & Co.,
Attorneys and Notaries (www.afiklaw.com), with extensive practical experience in various areas of
civil and administrative law. In the past, Yair served as an external consultant to local authorities
and closely accompanied tender processes and provided ongoing legal advice to legal bureaus in
local authorities in these and other fields. Yair currently accompanies companies and provides
ongoing legal advice on a variety of issues, including company law, contract law and tender law.
Yair manages complex litigation cases, including disputes between shareholders and commercial
disputes, and represents in legal proceedings in administrative and civil Courts. In addition, Yair
has extensive practical experience in the private sector providing legal services in the civil field
such as: labor law, litigation, accompanying buyers and sellers in real estate transactions,
defamation, consulting in the field of dispute resolution and crisis management. Yair is certified
by the Israeli Ministry of Justice to create lasting powers of attorneys. The article in Engiish may be found at the link:

https://www.afiklaw.com/articles/a434
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Collection proceedings may be opened based on an electronically signed
promissory note authenticated by an approved issuer

It was sought to open enforcement proceedings for a promissory note that was executed by manner of
electronic signature. The Court held that collection proceedings can be opened for an electronically signed
promissory noteA certified electronic signature is a secure signature for which an approved issuer issues a
certified electronic certificate regarding the means of verifying the signature that identifies it, and current
technology allows the creation of a source file, unique, unchangeable, and which digital path can be traced
in a manner that limits the nature of the trade. Therefore, such a signature is a distinct personal act that
contains a sense of purpose indicating a commitment to assume a promissory note liability. In addition,
generally, a promissory note, is a note intended for security and is usually non-tradable, so there is no
concern about breaching the principle of trade. Here, the promissory note is non-tradable and therefore it
can be used for the opening of collection proceedings even if it was signed electronically.




NI"INn NN NPOYA 'YX |"MY nllnnN NY'X ,AXY7WD ;ANaNna nL™MY

'25 ,72'79 NN X'win N120 '1D,19'- 21K 7N TINAN VOWNN N2 NN NP7nnn ,30.12.2024 1> x0T 1 qix 0n 36962-05-23 (x"Nn) kN
Py 72'0 NVOIYN 1D ,ININ'X IRIX VOIYN

NN 7'Tan% 2y ,N071IPN NN NN 2D NITA 21 7'70W 21T 7702 D071 1NN NNaNd Ny 73]
QNN 79 DAY 1T I'RWN? T aitnn 2anN

V2% N2 NPOY TIWIR NINIY NI NNAN YR MY 1TYN7 NUY7Wn 752 Niyu N 727 VdWNN N2
DYYN YANN Y 1R "R MY W MY Y70] D'RY NMNN Y702 20PN 2N 2NN YR MY n0Yen
DXNINNANN 0NVI'RY7 N'WIRND NP'TN 2 Y9N 71V DX [NIAN 7Y 1T |N2N NIYXAN] YA211,NIMN ApTtnnn
NPTARNA NYAN NU'Y7Y  .NNANN NAIV NIX NIKYTZ D710 YIA97 *TO1 7'90N N'MIYAYN N'WIRN NR'TN NNxy
,IXD .NI'IN2 NPTANN DXYN YINRN NINN 702 79 010K RIN DMV MW7 0001'RN GRY [XON1NN2ANN NN
.NN2NN NIRYIN N7TAN 1'NN2A DA DMWY 917 2NP DN Y'Y P72 IRYNYT 91 TYnw n0Y7w 7p11 Namn
NNN7¥NN 11NN NN MIYAYNA NN 7u201 'KINE NN NPTRNN DXYN DY N0™M7YNTE'RIN ,NIRT DY
|'N ,72WUNn .NN2NN N2V NIX NIXYZ IN710'2 YADN IMIPTAR DX MW7 INDTYNY [1V0Y7 [N X7 N 709NN Yol
URNNT N CIRWN RINE YR MY A

Control of the company, by itself, does not constitute a personal interest in a share
sale transaction

A controlling shareholder in a public absorbing company in a merger proceeding, which included a cash
component and a share component in the absorbing company, acted to increase the cash component in
order to retain a high percentage of shares.

The Court accepted the controlling shareholder's contention of lack of personal interest. In an Israeli public
company, approval of a transaction in which the controlling shareholder has a personal interest requires a
majority of the shareholders who do not have a personal interest. A 'personal interest' is not a matter that
results from the very holding of shares, and is determined by means of a two-tier test that examines the
intensity of the difference between the personal interest and the company's interest and whether the intensity
of the personal interest is significant enough to impair the ability to see the company's best interest. Control
derives from the holding of the company's shares, and hence the interest in maintaining it is also the interest
of the shareholder that springs from the very holding of the shares. Here, the controlling shareholder
preferred to retain a percentage of shares close to the threshold of control, even at the cost of increasing
the company's expenses. However, as the control stemmed from the very holding of the shares, and as a
significant shareholder in the company who benefits from its success and is harmed by its losses, it cannot
be argued that his preference to maintain his holdings will harm his ability to see the best interests of the
company. Therefore, this is not a 'personal interest’ and he was entitled to vote.
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Even if circumstance rendered a publication non-defamatory when made,
republication thereof may be deemed defamation

Knesset (Israeli Parliament) member Tali Gottlieb published on Meta (Facebook) a post about a taxi driver
who drove her and her daughter in which she insulted the taxi driver and contended that he treated her and
her autistic daughter with disdain. Following this post, another post was written about the taxi driver on the
same subject by another person.

The Court held that the Facebook publication amounted to defamation. lIsraeli law defines defamation as
something whose publication may humiliate a person in the eyes of others and harm his profession, while a
post on social media is also deemed "publication.” It is not necessary to show the existence of damage,
but it is sufficient that the publication could have caused harm. Words that are said as part of a quarrel,
when a person is in a state of turmoil, will not necessarily constitute defamation, but later publication of what
was said may. Here, even if the original statements were insulting another person during a loud argument,
in the Facebook post, which was not made during the loud argument, but after some time had passed, it is




something that was done after some thought and not as an immediate reaction to and during a loud
argument, and it was also done in writing, which makes it more serious and therefore constitutes defamation.
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Dismissal of an employee who served in the reserves will be possible only if there
is no connection between the dismissal and the army service and special reasons

A company sought to dismiss a CEO who had served more than 200 days in the reserves and applied to
approve his dismissal before the Employment Committee. After the committee approved his dismissal, the
CEO claimed that there were flaws in the committee's decision and that the approval given to his dismissal
should be revoked.

The Court rejected the motion and held that the committee's decision was made in a detailed and pertinent
manner and that there is no justification for voiding it. An employee who is called up for extended reserve
duty is protected from dismissal in order to prevent cases of unjustified dismissal by employers in light of
absence due to reserve duty. In these cases, it is required that after the employer duly make a decision to
dismiss the employee, it will apply for the approval of the Employment Committee, and the committee must
conduct a quasi-judicial proceeding that examines the circumstances of the case and verifies that there is
no connection between the employee's reserve service and his dismissal, and that there are special reasons
justifying the dismissal of the employee during the protection period. Here, the committee conducted a
detailed and reasoned procedure, including an examination of documents and affidavits submitted by the
parties, and determined that the dispute between the CEO and the company's shareholders began prior to
his reserve duty, and the company continued to employ him throughout the period of service in a manner
that indicates no connection between reserve service and dismissal. In addition, the committee determined
that there are special reasons justifying the dismissal before the end of the protection period, due to the
sensitivity of the CEQ's position, the lack of trust between the parties, and the CEQO's actions, which were in
complete contradiction to the instructions of the company's board of directors in a manner that thwarts the
company's ability to continue its operations. Accordingly, there was no flaw in the decision of the committee
that approved the dismissal of the CEO, and there is no reason to void said decision.
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An internet platform has an obligation to remove a publication only when it is
undoubtedly false

A rabbi known as a missionary contended that Google and Meta (Facebook) posted defamatory posts and
videos against him on various social networks affiliated with them, and refused to remove them despite his
demand.




The Court rejected the claim and held that Google and Meta's conduct does not amount to defamation.
Defamation is something that is likely to humiliate a person in the eyes of others, making him a target for
hatred and contempt due to actions, behavior or attributes attributed to him that harm him and his position,
business, occupation or profession. Certain means of media may be responsible for the posts they publish,
and an internet platform is required to remove a post when it is false. Here, the posts were made via virtual
internet platforms and the refusal to remove them stemmed from the fact that, in their opinion, the posts
were truthful. Hence, Meta (Facebook) and Google are not obligated to remove the posts.
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The existence of another proper forum is not enough, and the contender of
inappropriate forum must demonstrate that the foreign forum is clearly more
suitable

An Israeli entrepreneur and an entrepreneur resident in the United States entered into an agreement to
establish a venture to import devices from China and sell them in the United States, and even established
a company in the United States for this purpose and rented offices there. When disputes arose between
the parties, the U.S. resident entrepreneur empowered his brother, an Israeli resident, to reach agreements
with the Israeli entrepreneur, but his attempts were unsuccessful.

The Court held that it had not been shown that the forum in Israel was not the forum of convenience or that
there was a forum with a stronger affinity. When the defendant is outside of Israel, the jurisdiction of the
Court in Israel is conditional, inter alia, on the fact that the Israeli forum is the forum of convenience. In
examining the issue of the forum of convenience, there are three tests, the main of which is the "most
affiliations" test, which examines which legal forum has the most significant and substantial connection to
the dispute between the parties and to which the most affiliations lead, with the Israeli forum being
disqualified only when there is a forum that is clearly more suitable for conducting the discussion. Here,
while the defendant is a United States resident and a joint venture was to be carried out in the United States
by a company registered therein, because the defendant holds an Israeli passport in addition to the
American one, travels to Israel every now and then, the representative elected by him to settle the disputes
is an Israeli resident, and the initial meeting between the entrepreneurs was in Israel, the connections that
exist to the litigation of the claim in the United States do not clearly outweigh the connections to the courts
in Israel, and thus it cannot be determine that the forum in Israel is not the forum of convenience according
to this test and to accept the defendant motion to dismiss the Israeli entrepreneur's claim in limine.
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The Legal Process for Settling Disputes in Israel: Litigation vs. Mediation/ Yair Aloni, Adv.’

When commercial disputes arise, and certainly when international issues are involved, the manner in which they are
handled may not only yield different results but also have a significant impact on both parties involved, with many times
the legal cost of the proceeding being not only the fees paid but also the broad implications of the proceeding and its
outcome. For this reason, it is sometimes worthwhile to consider a mediation process before resorting to litigation. Each
of these procedures offers unique advantages and challenges and understanding the differences can assist in making more
informed decisions and understanding how to better manage the conflict under the circumstances.

Litigation refers to the formal process of bringing a dispute to a decision before a trial Court, which may be a Court or
(certainly in an international dispute) arbitration.! A Court proceeding is a public proceeding under procedural rules, in
which a judge hears the parties and gives a binding decision after presenting evidence and legal arguments. The
disadvantages of Court proceedings, as opposed to arbitration’, are that they are usually public®, conducted in Hebrew
(which is not always appropriate for an international dispute) and are lengthy (a regular process usually requires, at best,
about two years) and sometimes a large part of it focuses on technical issues (especially in an international dispute where
questions of jurisdiction may take many months, or more). However, the legal process provides a formal, enforceable
resolution and legal decisions can be appealed if a party believes that the judge erred, without the need for permission.
Whether it is litigation in Court or arbitration, conducting a legal proceeding may require expensive administrative
resources, costs more, and will usually prevent the parties from continuing to work together, due to residues created.

In contrast, mediation is an alternative dispute resolution (ADR) in which a third party - the mediator - facilitates
discussions between the conflicting parties in order to help them reach a solution acceptable to both. The Courts often
encourage mediation as a means of reducing the burden on the legal system, but the parties are sometimes referred to
mediators who are litigators or retired judges, instead of lawyers who specialize in international transactions and complex
disputes (especially international disputes), and this may significantly reduce the chances of success of the mediation.
Especially when it comes to international disputes (but also domestic commercial disputes), the mediation process
provides a quick solution, maintains confidentiality, and to the extent that it is done by an appropriate mediator, often
allows the parties to continue a proper working relationship and may even improve the relationship between them®.
Unlike litigation, mediation is voluntary, the mediator does not have the authority to impose a binding decision, and a
good mediator will know how to act to ensure that both parties communicate effectively and explore creative solutions
together that can resolve the dispute. However, mediation is not suitable for all types of disputes, especially those
involving clear legal issues or where one party seeks a clear legal solution, and sometimes it is the disadvantages of the
Court procedure (the publicity of the proceeding, for example, or the fact that a third party can give binding decisions)
that push for compromises. A mediator who is only a litigator, or a retired judge, probably will not know how to provide
sophisticated and fast commercial solutions, and a commercial mediator without experience in litigation or the
appropriate personality for the job will not know how to make the parties understand their legal position and thus exert
pressure on the parties to reach solutions, even if they are not perfect, and as mediation is not a binding procedure, there
is a risk that mediation will only lead to loss of time and early exposure of "cards".

The choice between litigation and mediation depends to a large extent on the nature of the dispute, and a good lawyer,
especially one with experience in international dispute resolution, will know how to construct a combination of the two
or use the threat of one to promote the other. Either way, and especially in an international dispute, it is essential to
consult with a lawyer who has experience in both litigation and international dealmaking, and who has conducted
international dispute proceedings — both in Court, arbitration and mediation, so that he can navigate the right legal path.

‘Adv. Yair Aloni is a cum laude law graduate and is a partner in the litigation department of Afik & Co., Attorneys and Notaries
(www.afiklaw.com), with extensive practical experience in various areas of civil and administrative law. In the past, Yair served as an external consultant
to local authorities and closely accompanied tender processes and provided ongoing legal advice to legal bureaus in local authorities in these and other
fields. Yair currently accompanies companies and provides ongoing legal advice on a variety of issues, including company law, contract law and tender
law. Yair manages complex litigation cases, including disputes between shareholders and commercial disputes, and represents in legal proceedings in
administrative and civil Courts. In addition, Yair has extensive practical experience in the private sector providing legal services in the civil field such as:
labor law, litigation, accompanying buyers and sellers in real estate transactions, defamation, consulting in the field of dispute resolution and crisis
management. Yair is certified by the Israeli Ministry of Justice to create lasting powers of attorneys. Nothing herein should be treated as a legal advice
and all issues must be reviewed on a case-by-case basis. For additional details: +972-3-6093609 or at the e-mail: afiklaw@afiklaw.com
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